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UNITED STATES VS. GODFREY L. CABOT 


1 


Supreme Court of the District of Columbia 

United States of America, plaintiff 

vs. Equity No. 44865 

(jodfret L. Cabot, defendant j 

United States of America, 

District of Columbia^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washin^n, in said District, at the times 
hereinafter mentioned, the foUowmg papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 * In the Supreme Court of the District of Columbia 

United States of America, plaintiff 

vs. Equity No. 44865 

Godfrey L. Cabot, defendant J 

Statement of the case to constitute record in the Court of Affeeds 

of the District of Cdtmnhia 

The following is a statement of the above-entitled cause showing 
how the questions involved arose and were decided in the hearing 
before Mr. Justice Siddons and Mr. Justice Bailey, associate justices 
of the Supreme Court of the District of Columbia, holding an equity 
court in the suit there brought by the United States of America 
against Godfrey L. Cabot claiming certain income taxes for the years 
1918,1919, and 1920, and aL^ settmg forth so much of the pleadi]^ 
and evidence and other parts of the record as is essential to a d^ision 
of such questions in the appeal of the United States of America on 
the one hand from the order of December 2, A. D. 1926, sustaining 
defendant’s motion to dismiss in part and overruling the motion in 
part and the appeal on the other hand of Godfrey L. Cabot from the 
order of July 26, A. D. 1927, decreeing the payment of the sum of 
$628.33 for income tax for the year 1920. 

On the 30th day of October, A. D. 1925, the plaintiff herein 
filed in the Supreme Court of the District of Columbia a bill of com¬ 
plaint against the defendant reading as follows: 

2 In the Supreme Court of the District of Columbia 

United States of America, plaintiff 

vs. Equity No. 44865 

' Godfrey L. Cabot, defendant j 

BUI of Complaint 

To the honorcMe the Justices of the Supreme Court of the District of 
Columbia: 

i 

The plaintiff, by its attorney, Peyton Gordon, United States 
Attorney for the District of Columbia, complains of the above-named 
defendant and respectfully shows to tne court: 
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I 

That at all times hereinafter mentioned the complainant was and 
now is a corporation sovereign and body politic. 

II 

That at all times hereinafter mentioned the defendant, Godfrey 
L. Cabot, was and now is a citizen of the United States and resident 
of the District of Columbia. 


Ill 

That this is a suit in equity by the United States of a civil nature 
arising under the laws oi Congress providing for internal revenue. 

IV 

That the Bristol Oil and Gas Company, hereinafter referred to 
as the “company,” was a corporation duly organized during the 
year 1902 under the laws of the State of West Virginia, having its 
principal office and place of business at Salem, in the 
3 State of West Virginia, and that from the date of its incor¬ 
poration until the date of dissolution, on or about the 30th 
day of November, 1920, said company was engaged in the manu¬ 
facture and sale oi oil and gas. 


V 

That the defendant, Godfrey L. Cabot, was the sole stockholder 
of said company at its dissolution on or about the 30th day of 
November, 1920, and on that date owned and held 2011/^ shares of 
the corporate stock of said company of the par value of $100.00 each. 

VI 

That upon the dissolution of said company by voluntary action 
of the stockholder, cm or about the 30th day of November, 1920, 
Godfrey L. Cabot, sole stockholder of said company received in 
final liquidation of all the corporate assets of said company, the exact 
amount of money, stock, and assets of the corporation received and 
distributed to the defendant being unknown to this complainant^ 
but the complainant is informed and believes and therefore alleges 
the fact to be that said defendant received in final liquidation of the 
corporate assets, money, stock, and assets of said'company in an 
amount in excess of the amount due the complainant from said 
company for the outstanding tax hereinafter ^own to be due. 

VII 

That pursuant to the provisions of the revenue act of October 3, 
1917, entitled “An act to provide revenue to defray war expenses 
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and for other purposes,” the company by T. J. Coffman, its presi¬ 
dent, and J. G. Meredith, its secretary, on Marcn 15, 
4 1919, duly filed with the collector of internal revenue for tho 

district of West Virginia a corporation income and exce^ 
profits tax return for the calendar year 1918, purporting to be a true 
and correct statement of the gains, profits, and income from all 
sources received by or accrued to said company during the said 
calendar year 1918 and showing the following items: 


Gross income_$19,098.63 

Deductions_ 17,796.67 


Net income_ 1,302.06 

Income tax_ None. 

Paid on filing tentative return_ $50.00 


That said return filed by said company showed no taxable net 
income for the calendar year 1918, but that the sum of $50.00 was 
paid to the collector of internal revenue for the district of West 
Virginia upon the filing of the tentative return. 

VIII 

That said return was incorrect, misleading, and false in that it 
showed a net income for the calendar year 1918 in the sum of 
$1,302.06, whereas in truth and in fact it should have shown for 
said year a taxable net income of $10,125.43, subject to income and 
excess-profits tax for said year. 


IX 

That subsequent to the filing of said return the Commissioner of 
Internal Revenue, upon additional information and facts submitted 
to him, directed a review and audit to be made of the income of 
said company for the calendar year 1918, and as a result thereof the 
income, deductions, and taxes as theretofore reported by said com¬ 
pany in its return for said calendar year 1918 were corrected and 
aetermined to be as follows: 


5 Reoomputation—1918 

Net Income___$10,125.43 

Less: 

Excess-profits credit_ 3,000.00 


Amount taxable at 30%_ $7,125.43 


Total net income_$10,125.43 

Less: 

Excess-profits tax__$2,137.63 

Specific exemption_ 2,000.00 

- 4,137.63 

_1 

Amount subject to income tax at 12%_ $5,987.80 


Excess profits tax on $7,125.43 at 30%_ $2,137.63 

Income tax on $5,987.80 at 12%_ 718.54 


Total- $2,856.17 

Tax previously assessed (on tentative return)_ 50.00 


Additional tax due_ $2,806.17 
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X 

That thereafter the Commissioner of Internal Revenue in May, 
1922, duly assessed against the said company an additional tax in 
the amount of $2,806.17 for said calendar year 1918; that by reason 
of the income so received by said company as aforesaid in the tax¬ 
able year 1918, the company under the provisions of the revenue 
act hereinbefore mentioned l^came and now is indebted to the com¬ 
plainant for additional income and excess-profits taxes in the sum 
of $2,806.17 for said year and that said sum remains due and upaid. 

XI 

The complainant further states that pursuant to the provisions of 
the act of Congress approved February 24, 1919, entitled “An act 
to provide revenue and for other purposes,” the company by T. J. 

Coffman, its president, and J. G. Meredith, its secretary, on the 
6 12th day of March, 1920, duly filed with the collector of in¬ 
ternal revenue for the di^rict of West Virginia a corporation 
income and profits tax return for the calendar year 1919 purporting 
to be a true and correct statement of the gains, profits, and income 
from all sources received by or accrued to said company during the 
said calendar year and showing the following items: 


Gross income_$22,517.68 

Dednctions_ 10,163.87 

$12,353.81 

Loss by fire not taken up by insurance-^ 13,759.16 

Loss_ $1,405.35 


That said return showed no taxable net income for the calendar 
year 1919 and no tax was paid for said year by said company. 

XII 

That said return was incorrect, misleading, and false in that it 
showed a net loss in the sum of $1,405.35 for the calendar year 1919, 
whereas in truth and in fact said return should have shown for saia 
calendar year a net income of $14,673.21 subject to income and excess- 
profits tax for said calendar year 1918. 

XIII 

That subsequent to the filing of said return the Commissioner of 
Internal Revenue upon additional information and facts submitted 
to him directed a review and audit to be made of the income of said 
company for the calendar year 1919, and as a result thereof the in¬ 
come, deductions, and taxes as theretofore reported by said company 
in its said return were corrected and determined to be as follows: 

« Recomputation, 1919^ under section S02 


Loss reported-- $1,405.35 

Loss claimed on sale of capital assets_$11,906.96 

Profit as corrected_ 3,760.00 


Restored to income-$15,666.96 
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7 Loss claimed by fire___ $1,852.20 

Loss as corrected_ 1,440.00 

Restored to income_ $411.60 


Total amount restored to income_$16,078.56 


Net income as corrected_$14,673. 21 


Net income_$14,673.21 

Less: 

Excess-profits credit_ 3,000.00 


Amount taxable at 20%_$14,673.21 

Less: 

Excess-profits tax- $2,334.64 

Specific exemption___ 2,000.00 

- 4,334.64 


Amount subject to income tax, at 10%_$10,338.57 


Excess-profits tax on $11,673.21, at 20%_ $2,334.64 

Income tax on $10,338.57, at 10%__ 1,033.86 


Total—$3,368.50 
Tax previously assessed_ None. 


Tax due_ $3,368.50 


XIV 

That thereafter the (^mmissioner of Internal Revenue, in May, 
1922, duly assessed against said company an additional tax in the 
amount of $3,368.50 for the calendar year 1919 j that by reason of the 
income so received by said company as aforesaid during the calendar 
year 1919 the company under the provisions of the revenue act here¬ 
inbefore mentioned became and now is indebted to the complainant 
for an additional income and profits tax for the calendar year 1919 
in the sum of $3,368.50 and that said sum remains due and un¬ 
paid. 

8 XV 

The complainant further states that pursuant to the provisions 
of the act of Congress approved February 24, 1919, entitled “An act 
to provide revenue and for other purposes,” the company by T. J. 
Conman, its president, and J. G. Meredith, its secretary, on the 14th 
day of March, 1921, duly filed with the collector of mtemal reve¬ 
nue for the aistrict of West Virginia a corporation income and 
profits tax return for the year It^O purporting to be a true and 
correct statement of the gains, profits, and income from all sources re¬ 
ceived by or accrued to said company during the said calendar year 
1920 and showing the following items: 

Gross income_$21,671.28 

Deductions_ 14,003.93 


Net income 
Income tax 


$7,667.36 

$68.44 
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That thereafter the company, on or about the 14th day of March. 
1921, paid to the collector oi internal revenue for the district or 
West Virginia the sum of $68.44 income tax for the calendar year 
1920. - 

XVI 

That said return was incorrect, misleading, and false in that it 
showed a net income of $7,667.35 and an income tax in the sum of 
$68.44, whereas in truth and in fact it should have shown for said 
calendar year 1920 a net income and profits tax in the sum of $1,406.86. 

XVII 


That subsequent to the filing of said return the Commissioner of 
Internal Revenue, upon additional information and facts submitt^ 
to him, directed a review and audit to be made of the income of said 
company for the calendar year 1920, and as a result thereof the 
income, deductions, and taxes as theretofore reported by said com¬ 
pany for said calendar year 1920 were corrected and determined to 
be as follows: 

9 Recomputation, 1920 


Net income per return- 

Profits tax under section 302_ 

Net income_$7,667.35 

Ii0SS I 

^ofits tax_ $933.47 

Exemption_ 2,000.00 

- 2,933.47 


$7,667.35 
$933. 47 


Balance taxable at 10% 
Tax at 10%_ 

Tax assessed_ 


$4,733. 88 

_ 473.39 


$1,406.86 
68.44 


Deficiency 


$1,338. 42 


XVIII 

That thereafter the Commissioner of Internal Revenue, in Feb¬ 
ruary, 1925, duly assessed against the said company an additional 
tax in the sum of $1,338.42 for said calendar year 1920; that by 
reason of the income so received by said company as aforesaid dur¬ 
ing the taxable year 1920 the company under the provisions of the 
revenue act hereinbefore mentionea became and now is indebted to 
the complainant for additional income and profits tax in the sum 
of $1,338.42 and that said sum remains due and unpaid. 

XIX 

That by reason of the said dissolution and distribution of all the 
assets and property of said company to the defendant, Godfrey L. 
Cabot, the sole stockholder of said company, as hereinbefore set out, 
the company is left without money, assets, or property of any land 
with which to pay the said taxes due and owing to the United States, 
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as hereinbefore specifically set out, and that the defendant 
10 received as sole stocMiolder of said company the money, assets, 
atid proper^ of said company as distributee charged with a 
trust in favor of the United States to the e^nt of the said taxes 
due and unpaid as hereinbefore set out. 

XX 

That the complainant has no clear, adecjuate, or complete remedy 
at law against the defendants herein and therefore brings this suit in 
equity/ 

XXI 


That the Commissioner of Internal Revenue authorizes and sane* 
tions these pro^^ings. 

Wherefore, in consideration of the facts herein stated, the com* 
plainant being without a clear, adequate, and complete remedy at 
taw, comes before this court and prays: 

1. That this honorable court order, adjudge, and decree that the 
aforesaid assets of said company as distributed to the defendant 
constitute a trust fund for the payment of the taxes due and owing 
by said company to the United States, and that the said defendant 
snail accoimt to this court for the aforesaid trust property, and that 
the fund aforesaid be applied to the payment of the taxes due and 
owing^to the complainant. 

2. ^at this honorable court order, adjudge, and decree that the 
defendant be accountable to the complainant for the aforesaid taxes 
from the amount distributed to and received by him from the assets 
of said corporation, and that the defendant be ordeied to pay to 
the complainant to the extent of the amount distributed and received 
by him from the assets of said corporation the amount hereinbefore 
shown to be due to the complainant for additional taxes, together 
with interest thereon at the l^al rate from the date when the afore¬ 
said additional taxes became due. 

3; That the cmnplainant have such other, further, and general 
relief as is just and equitaUe, as well as a decree for costs. 
11 i^d may it please tne court to grant unto complainant 4 
writ of subpoena to the United States of America issued out 
of and under the seal of this honorable court directed to the ebove- 
named defendant and demanding him on a day certain and under 
certain penalties therein expressed personally to appear before 
this honorable court, then and there to answer all and singularly 
the premises, answer under oath being expressly waived, and to stand 
to and perform and abide by such orders, directions, and decrees as 
may be made against him in the premises. 


Parroir Uosdok, 
Ufdted Stated 

Petton GoimOK, 

Ufdted States Attorney^ 

Led a. Roves, 

Assistant United States Attameif^ 

Attorneys for the Plaintiffs 


77274—28- 2 


8 UNITED STATES VS. GODFREY L. CABOT 

District of Columbia, as: 

Peyton Gordon, being first duly sworn according to law, on oath 
deposes and says that he is United States attorney in and for the 
District of Columbia; that he has read the foregoing bill of com¬ 
plaint by him subscribed and knows the contents thereof; and that 
the matters and things therein set forth as of his own knowledge 
he knows to be true, and those set forth as upon information and 
belief he believes to be true. 

Peyton Gordon. 

Subscribed and sworn to before me this 30th day of October, 1925. 

[seal.] J. V. Connolly, 

Notary Pvhtic^ D. G. 

12 On November 30, A. D. 1925, defendant filed a motion to 
dismiss the bill of complaint, said motion reading as follows: 

13 In the Supreme Court of the District of Columbia 


United States of America, plaintiff ' 

vs. 

Godfrey L. Cabot, defendant 


Equity No. 44,865 


Motion to dismiss hUl of complaint 

Now comes the defendant, by his attorneys, and moves the court 
to dismiss the bill of complaint filed herein, and for cause therefor 
shows the following: 

1. Said bill of complaint fails to state any valid cause of action 
in equity against this defendant. 

2. Said bill of complaint shows on its face that the plaintiff has 
no cause of action against this defendant individually to recover 
taxes alleged to be ^e from the Bristol 'Oil & Gas Company, a 
corporation, for the years 1918 and 1919. 

3. Said bill of complaii^t shows on its face that it can not be 
maintained under the provisions of the revenue act of 1924, section 
277(2), in that it appears from said bill of complaint that an income 
and excess-profits tax return was duly filed by the Bristol Oil & Gas 
Company for the year 1918 on March 15, 1919, and that an income 
and excess-profits tax return was duly filed by the Bristol Oil & Gas 
Company on March 12, 1920, for the year 1919; that under the 
aforesaid provisions of the revenue act of 1924 no proceeding in 
court for the collection of taxes shall be begun after the expiration 

of five (5) years after the return was filed; that this pro- 
14 ceeding was not begun until more than five (51 years after 
^id returns, and each of them, were filed, ana there is no 
allegation in the bill of complaint that said returns were, or either 
of said returns was, a false or fraudulent return with intent to 
evade the tax. 

4. Said bill of complaint fails to allege any valid cause of action 
in equity to recover taxes alleged to to due from the Bristol Oil 
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& Gas Company from this defendant for the calendar year 1920 
in that it does not allege any facts showing^ that the net income 
shown in the return filed by said corporation for the calendar 
year 1920,^ or the tax shown thereon, was incorrect, nor does it allege 
any facts showing that the Commissioner of Internal Revenue was 
entitled to compute the excess-profits tax of said coiporation under 
the provisions of section 302 of the revenue act of 1918, nor any* 
facts showing that the excess-profits tax computed under the provi¬ 
sions of section 301 of said act was incorrect; and said bill of com¬ 
plaint does not state facts which show any right of the United 
States to recover or claim any additional tax from said corporation 
or this defendant for the calendar year 1920. 

Charles Warren, 
Adkins and Nesbit, 
Attorneys for Defendant, 

15 To Peyton Gordon, Esq., 

United States Attorney^ 

Attorney for Plaintiff, 

Please take notice that the foregoing motion will be called to the 
attention of the court on Friday, December 11, 1925, at 10 o^dock 
a. m., or as soon thereafter as counsel can be heard. 

Charles Warren, 
Adkins & Nesbit, 
Attorneys for Defendant, 


Service of a copy of the foregoing acknowledged this 28th day of 
November, 1925. 


Peyton Gordon, 
Attorney for Plaintiff, 


16 After argument of counsel and submission to Mr. Justice 
Siddons, said justice, on June 15, A. D. 1926, rendered a mem¬ 
orandum opinion, which opinion reads as follows: 

17 In the Supreme Court of the District of Columbia Holding 

an Equity Court 


United States of Aaierica 
vs. 

Godfrey L. Cabot 


Equity No. 44,865. 


Memorandum on submission after hearing of motion by the 
defendant to dismiss the bill of complaint 

This is a suit by the United States of America against the defendant 
as a former ^le stockholder of the Bristol Oil and Gas Company, a 
West Virginia corporation, which, before dis^lution, was engaged 
in the manufacture and sale of oil and gas. Dissolution proceedings 
of the company were duW instituted, and on or about November 80, 
1920, it was dissolved. Upon the dissolution, the defendant, as a sole 
stockholder, received in final liquidation all of its cc»rporate assets. 
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The suit is brought by the plaintiff to collect what is alleged to be 
unpaid balances of income tax due and owing by said company for 
the calendar years 1918, 1919, and 1920, and the bill prays that the 
assets of the company, received by the defendant as above stated, be 
decreed to constitute a trust fund lor the payment of the taxes alleged 
to be due and unpaid to the plaintiff, and that, for this purpose, the 
defendant be required to account for said trust property, and that 
they be applied to the payment of the taxes so alleged to be overdue 
and payable. The bill further prays that the defendant be decreed • 
to be accountable to the plaintiff lor said taxes from the assets so 
said to have been received by him, and that he be ordered and re¬ 
quired to pay to the plaintiff to the extent of said assets, 

18 if necessary, the amount shown to be due to the plaintiff 
for the taxes, together with interest thereon at the legal 

rate from the date when said taxes became due and payable. There 
is also the customary prayer for general relief. 

The motion to dismiss was thoroughly and ably orally argued, tind 
since the argument trial briefs have been filed by counsel for the 
respective parties, and the court, having given consideration to the 
questions raised, now herein announces the conclusions reached by it. 

Among the contentions submitted on behalf of the defendant is 
one that, with respect to the alleged unpaid taxes for the years 1918 
and 1919, they have become barred by the statute of limitations 
prescribed in the several acts of Congress under which the taxes, 
the plaintiff insists, were assessable and collectable. 

With respect to the alleged unpaid taxes for the year 1918 the 
court understands that the plaintiff practically concedes that the 
defense of limitations is good, for on page 17 of the brief filed on its 
behalf occurs this language: 

“ It is not seriously contended on the part of the complainant that 
the tax for the year 1918 is not barred by the statute of limitations.” 
And the alleged unpaid tax for that year is not further discussed 
in the brief. Therefore, the court puts the allegations of the bill of 
complaint as to the alleged unpaid tax for 1918 out of further 
consideration. 

This brings us to the alleged unpaid tax for the year 1919, as to 
which the plaintiff insists that the defense of limitations raised by 
the motion to dismiss is not good. The facts set out in the bill of 
complaint relating to the alleged unpaid tax for 1919 show this: 

The company filed its income-tax return for the year 1919 with 
the proper collector of internal revenue on March 12, 1920, which 
return on its face showed that the company had no taxable net 
income for the year 1919, and therefore no tax was paid by the 
company lor that year, but the bill further alleges that this 

19 return was incorrect, misleading, and false in that it ' 
showed a net loss of a stated amount for the year 1919. 

whereas, in truth and in fact, it should have shown a net income oi 
$14,673.21, subject to income and excess-profits tax for said calen- 
' dar year 1918 (sic),” 1919? The bill further alleges that, subse¬ 
quent to the filing of the company’s retuiii for the year 1919, and 
upon additional information and lacts submitted, the Commissioner 
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of Internal Bevenue directed a review and audit to be made of the 
income of the said companv for the calendar ye^r 1919, and as a 
result thereof the income deductions and taxes as theretofore reported 
by the company in its return were corrected and determined to be 
as, in more or less detail, is set out in the bill. This review and audit 
shows that the total of the excess-profits tax and income tax for the 
year 1919 amounted to $3,368.50, none of which has been paid; that 
as a result Of this review and audit the Commissioner of Internal ' 
Revenue in May, 1922, duly assessed against the company the said 
amount for the calendar year 1919, and this amount, the bill seeks 
to collect. 

The bill of complaint was filed on October 30, 1925, a period of 
five years, seven months, and eighteen days after the income t^ 
return for the year 1919 was filed by the company as has already 
been stated above. 

The contention of the defendant in this respect is that the statute 
of limitations referred to above had run its course and constituted a 
bar to the recoverv by the plaintiff of the amount alleged by it to 
be due and payable; and that this is shown by a consideration of 
the material provisions of section 250(d) of the revenue act of 1918 
(40 Stat. 1057, 1083), as follows: 

“ * ♦ * the amount of tax due under any return shall be de¬ 
termined and assessed by the commissioner within five years after 
the return was due or so made, <md no sv/it or proceedtng for the 
collection of any tax ehaJl he begun after the expiration of five yeaare 
after the date when the return was due or was madey (Underscoring 
supplied.) 

The return by the defendant company for income tax pur- 
20 poses for the year 1919 was, it would seem, made under this 
act. 

In point of time there then follows the revenue act of 1921 (42 
Stat. 227, 265), the material provisions of section 250(d) of which 
read as follows: 

‘‘The amount of income, excess-profits, or war-profits taxes due 
under any return made under this act for the taxable year 1921 

• * * and the amount of any such taxes due under any return 
made under this act for prior taxable years or imder* prior income, 
excess-profits, or war-profits tax acts ♦ ♦ ♦ shall!:« determined 
and assessed within nve years after the return was filed ♦ ♦ * 
and no suit or proceeding for the collection of any such taxes ♦ ♦ ♦ 
shall he begun after the expiration of five years after the date when 
such return was filedl^ (Underscoring supplied.) 

And then finally came the revenue act of 1^4 (43 Stat. 253), which, 
by section 277 (2). provided that the tax 

‘‘shall be assess^ within five years after the return was filed, and 
no proceeding in court for the collection of such taxes shall he begun 
after the expiration of such period!’* (Underscoring supplied.) 

But by section 278(d) of the revenue act of 1924 it is provided that— 
“Where the assessment of the tax in made within the period pre¬ 
scribed in section 277 or in this section, such tax may be collectea by 

* ^ ^ a proceeding in court begun within six years of the assess- 
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ment of the tax. Nothing in this act shall be construed as preventing 
the beginning, without assessment, of a proceeding in court for the 
collection of the tax at any time before tne expiration of the period 
within which an assessment may be made.” 

Section 278(e) provides that— 

“This section shall not (1) authorize the assessment of a tax or the 
collection thereof by * * * a proceeding in court if at the time 

of the enactmerit of this act such assessment ♦ ♦ * or proceeding 

was barred by the period of limitations then in existence, or (2) affect 
any assessment made * * * or proceeding in court begun, before 

the enactment of this act.” (Underscoring supplied.) 

The defendant insists that by the provisions of section 278(e), 
just Quoted, read in connection with the provisions of section 277(2), 
and tne provisions (quoted from the revenue acts of 1918 and 1921, it 
is clear that this suit Was brought too late to collect the company’s 
tax for the year 1919 because more than five years had elapsed 
between the date of the company’s return of its income for 1919 and 
the filing of the bill of complaint in this case. 

Meeting this argument, however, the plaintiff in turn argues 
21 that the true intent of the law is shown by the reading of 
section 277 and 278 of the revenue act of 1924 together, and 
it points out that section 277(a) contains this language: 

^except as provided in section 278 ^ tUnderscoring supplied.) 

That then turning to section 278(d), aoove quoted, it appears clear 
that suit might be begun within six years from the date of the assess ¬ 
ment ^ and that section 277(2) does not apply where an as^ssment 
has been made, and the assessment in this case was made in May, 
1922. If this construction is the correct one, then the present suit 
was brought in ample time because only brought some three years 
and five months plus after the assessment had been made by the 
Commissioner of Internal Revenue. 

To this argument the defendant replies that to approve this con¬ 
struction is to hold that the act of 1924 is to be given a retroactive 
operation. 

The revenue act of 1924 was enacted June 2, 1924, but when this 
suit was filed, five years, seven months, and eighteen days had elapsed 
since the company’s 1919 return had been made and reported, and the 
Government apparently concedes that were it not for the provisions 
of the act of 1924, upon which it relies in this case as to the 1919 
tax, the statute of limitations previously in existence bars a suit to 
collect that tax. Therefore, even though the construction placed 
upon the applicable provisions of the act of 1924 by the Government 
be sound, it is only by giving that act a retroactive effect and by 
accepting the Government’s construction mentioned that the period 
of limitations within which a suit to collect the 1919 tax would be 
extended to a period of six years from the date of assessment . In 
that event the pending suit would have been instituted in time. 

But the Supreme Court, in perhaps its latest reaffirmation of a 
long-established rule, states: 

“That a statute snail not be given retroactive effect unless such 
contsruction is required by explicit language or by necessary implica^ 
tion is a rule of general application.” U. S. vs. Railway Co. (2 cases, 
Nos. 91 and 92) decided January 18,1^6. 
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22 And in the case of Schwab, Exr., vs. Doyle, U. S. Collector 
of Internal Revenue, 258 U. S. 629, we find the Supreme_Court 

declaring p. 536, that in dealing with a tax measure whatever doubts 
exist must be resolved against it. 

The taxing act before the court in that case was the estate tax act 
of September 8, 1916, 39 Stat. L. 777, and it imposed a tax upon the 
transfer of the net estate of every decedent dying after the passage 
of the act— 

“ to the extent of any interest therein of which the decedent has at 
any time made a transfer, or with respect to which he has created a 
trust, in contemplation of or intended to take effect in possession or 
enjoyment at or after his death, except in case of a bona fide sale for 
a fair consideration in money or money’s worth. Any transfer of 
a material part of his property in the nature of a final disposition 
or distribution thereof, made by the decedent within two years prior 
to his death without such a consideration, shall, unless shown to the 
contrary, be deemed to have been made in contemplation of death 
within the meaning of this title j ♦ ♦ ♦ ” 

In the case there before the court, the “ transfer ” took the form of 
a deed in trust made by one Augusta Dickel under date of April 21, 
.1915, and accepted by the trustee on or before June 3rd, 1915. The 
grantor of that deea died on September 16, 1916, eight days after 
the enactment of the estate tax act. It was contended that the pro¬ 
vision from that act already quoted operated upon the transfer made 
a little more than a year before the enactment of the law, and was 
therefore subject to the tax imposed by the act. It was so held in 
the lower courts. The Supreme Court, in its reversing opinion, on 
page 534, uses this language: 

^ The initial admonition is that laws are not to be considered as 
applying to cases which arose before their pasSAge unless that inten¬ 
tion be clearly declared. 1 Kent 455; Eidman v. Martinez, 184 U. S. 
678; White v. United States, 191 U. S. 545; Gk)uld v. Gould, 246 
U. S. 151; Story, Const., sec. 1398. The comment of Story is, ‘ retro¬ 
spective laws are, indeed, generally unjust; and, as has been forcibly 
said, neither accord with Sound legislation nor with the fundamen¬ 
tal principles of the social compact? 

“There is absolute prohibition against them when their puipose 
is punitive; they then being denominated ex post facto laws. It is 
the sense of the situation that that which impels prohibition in such 
case exacts clearness of declaration when burdens are imposed upon 
coinpleted and remote transactions, or consequences given to them of 
which there could have been no foresight or contemplation when 
they were designed and consummated. 

23 “ The act of September 8,1916, is within the condemnation. 

“ There is certainlj in it no declaration of retroactivity, 

‘clear, strong, and imperative,’ which is the condition expressed in 
United States v. Heth, 3 Cranch 398, 413; also United States v. Burr, 
169 U. S. 78, 82-^3. 

“If the absence of such determining declaration leaves to the 
statute a double sense, it is the command of the cases that that which 
rejects retroactive operation must be selected.” 

Certainly the revenue act of 1924 contains, in the above language 
of the Supreme Court, “ no declaration of retroactivity ‘ clear, strong. 
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and imperative.’ ” Furthermore, the contention made by the Gov¬ 
ernment as to the true construction of sections 277 and *278 on the 
TOint as to whether the provisions of 278(e) relied upon by the de- 
lendahl are to be excepted by reason of the provision with which 
277 (a) begins is by no means clear and certain, and therefore, being 
a taxing measure, doubts must be resolved against it. For these 
reasons the motion to dismiss must be granted as to the tax of 1919. 

This brings us to a consideration of the motion with respect to the 
income and profit tax for the year 1920. The bill of complaint 
alleges that the Bristol Oil and Gas Company, through its proper 
officials, filed its return for the tax for the year 1920 on March 14, 
1921, four years, seven months, and eleven days before this action 
was brought. Therefore, even under the contentions made by the 
defendant, the proceeding was filed within the period of limitations. 
The court is unable to follow or assent to the contentions of the 
defendant with respect to the sufficiency of the allegations of the bill 
as to the tax for the year 1920. The bill alleges in paragraph 16 
that the return made by the company of income for the taxable year 
in question 

^ was incorrect, misleading, and false in that it showed a net income 
of $7,667.35 and an income tax in the sum of $68.44, whereas in truth 
and in fact it should have shown for said calendar year 1920 a net 
income and profits tax in the sum of $1,406.86.” 

And the bill further, in paragraph 17, shows in some detail that the 
fact is as alleged in paragraph 16. Of course, whether the facts as 
to net income as reported by the company and an income tax 

24 accordingly are true or not, or whether the net income and 
income tax as found by the Commissioner of Internal Revenue 

are true or not can only be determined by evidence, considered in 
connection with the applicable provisions of law. Tlie court is of 
opinion that the averments of the bill as to the tax for the year 
1920 should be met by an answer unless the defendant sees fit to 
stand on his motion to dismiss. 

The conclusion therefore of the whole matter is that the motion 
to dismiss is well founded as to the tax years 1918 and 1919, and 
should therefore be sustained; but that as to the tax year 1920, the 
motion must be overruled. An order to this effect will be settled 
and signed on notice. 

F. C. SmDONs, Justice, 

June 15, 1926. 

25 That on December 2, 1926, pursuant to the memorandum 
opinion of Mr. Justice Siddons, a decree was signed dismissing 

the bill of complaint so far as it i^ated to taxes for the years 1918 
and 1919 and overruling the motion to dismiss so far as the bill 
related to taxes for the year 1920, the plaintiff appealing from 
so much of said decree as sustained the motion to dismiss and dis¬ 
missed the bill of complaint so far as it related to the claim for taxes 
for the years 1918 ana 1919. 
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26 In the Supreme Court of the District of Columbia Holding 

an . Equity Court 


United States of America, pLAiNTirF 

vs. 

(jodfret L. Cabot, defendant 


Equity No. 44,865 


Order emtairdng motion to dismiae in part and overruling it in part 

This cause came on to be heard at this term of court on the 
defendant’s motion to dismiss the bill of complaint and upon oral 
argument and briefs of counsel, and thereupon, upon consideration 
thereof, it is this 2nd day of Dec., A. D. 1926, 

Ordered, adjudged, and decreed that the defendant’s motion to 
dismiss the bill of complaint be, and the same hereby is, sustained, 
so far as it relates to plaintiff’s claim fqj: taxes for the years 1918 
and 1919, as set out in Paragraphs VII and XIV, inclusive, of the^ 
bill of complaint, and said portions of the bill are hereby dismissed; 
and said motion to dismiss be, and the same hereby is, overruled, so 
far as it relates to plaintiff’s claim for taxes for the year 1920, as 
set out in Paragraphs XV to XVIII, inclusive, of said bill; and the 
defendant is hereby given ten days within which to answer said 
parts of the bill of complaint as are not dismissed by this order. 

F. C. Siddons, Justice, 

We consent to the form of the foregoing order: 

Peyton Gordon, 

United States Attorney for the District of Columbia, 

Leo a. Rover, 

Assistant United States Attorney for the District of 
Colv/mbia, 

We consent to the forms of the foregoing order: 

Adkins & Nesbit, 

Attys, for Deft, 

December 21-’26. From so much of the above decree as sustains 
the motion to dismiss the bill of complaint and dismissed the bill 
of complaint so far as it relates to the claim for taxes for the years 
1918 and 1919, the plaintiff notes an appeal to the Court of Appeals. 

F. C. Siddons, Justice, 


27 ’ That on December 10, A. D. 1926, the defendant filed an 
answer to so much of the bill of complaint as claimed taxes 
for the year 1920, and that thereafter the matter came on for final 
hearing before Mr. Justice Bailey, and there was offered in evidence 
on behalf of the plaintiff a copy of the corooration income and 
profits tax returns of the Bristol Gas and Oil Company for the 
calendar year 1920, duly certified under the provisions of section 
882 of the Revised Statutes. There was also offered in evidence on 
behalf of the plaintiff a duly certified copy of the certificate of the 
Secretary of State of West Virginia showing the dissolution of the 
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Bristol Oil and Gas Company on January 3, A. D. 1921, in accord¬ 
ance with the provisions of the laws of West Virginia respecting 
the dissolution of corporations, and it was duly stipulated between 
counsel that the correct amount of income and excess-profits taxes, 
duly assessed on February 14, A. D. 1925, of the Bristol Oil and Gas 
Company for the calendar year 1920 was $628.33, the answer of 
the defendant, copies of said return for the calendar year 1920, and 
the certificate showing the dissolution of said Bristol Gas and Oil 
Company reading as follows: 

28 In the Supreme Court of the District of Columbia 

United States of America, plaintiff 

vs. EJquity No. 44,865 

Godfrey L. Cabot, defendant j 

Amwer 

In the Supreme Court of the District of Columbia: 

1. Defendant admits the allegations of the first paragraph of the 
bill of complaint. 

2. Defendant admits the allegations of the second paragraph 
of the bill of complaint. 

3. Defendant says that the third paragraph of the bill of com¬ 
plaint contains only conclusions of law, which this defendant is 
not required to answer. 

4. Defendant admits the allegations of the fourth paragraph of 
the bill of complaint. 

5. Defendant for answer to the fifth paragraph of the bill admits 
that on that date he owned and held two hundred and one and one- 
half (201 i/i) shares of the stock of said company of the par value 
of $100.00 each. 

6. Defendant admits that he received in final liquidation certain 
corporate assets, money, stock, and assets of said company in exc^, 
of the amount claimed to be due by plaintiff in its bill of complaint. 

7-14, inclusive. Defendant is not r^uired to answer the seventh 
to the fourteenth paragraphs, inclusive, of the bill of complaint, 
for the reason that the same have been dismissed by order of the 
court. 

29 15. Defendant admits the allegations of the fifteenth para¬ 
graph of the bill of complaint. 

16. Defendant denies that said return was incorrect, misleading, 
and false, but admits that an error was made in the computation of 
the tax and that the return should have shown for the calendar year 
1920 an income and profits tax in the sum of $628.33, and that 
$628.33 is the correct income and excess-profits tax of the Bristol 
Oil & Gas Company for the calendar year 1920. 

IT. Defendant being without sufficient knowledge to form a 
belief as to the allegations of the seventeenth paragraph neither 
admits nor denies e&id allegations, but requires strict proof thereof. 

18. Defendant denies that the Commissioner of Internal Avenue 
duly assessed against said company an additional tax in the sum 
of $1,338.42 for the calendar year 1920 at any time, and defendant 




r^Sr'Beturu 

jFtoii liaO—UNITED aXATES INTEBNAL REVExVUB SERVICE 


WRETUXN IS fOR 
CALENDAR TEAR l»2o' 
FILE IT WITH THE 
COLLECTOR 'OF INTERNAL 
. REVENUE FOR TOUR 
DISTRICT ON OR BEFORE 
ma rch 15^ 1921 

IF FOR A PERIOD OTHER 
THAN A CALENDAR 
tear THE RETURN 
SHOULD BE FILED ON OR 
BEFORE THE ISTH DAT 
OF THE THIRD MONTH 
FOLLOWING THE CLOSE 
OF SIKH PERIOD 


ExamiaeJ by 


FOR CALENDAR YEAR 1920 

. 19^1«, and ended 


FIRSTAAY 


Or for period begun 

Iftfiawetln* ~ 

COOMlMludM (PRINT PUU 

mm% ibaa flt^ 


from C oee rfi - 
mont 

troota* pro- 
•wo frwn Um> 
C*ll*«tor of 
iMtomol R»e> 
•vtuo for your 
dietriet Form 
moS^oaocuU 
mmd iio tbo 
aomo oao port 
of tJalo rotum. 


CHECK 


KIND OF BUSINESS 


IS THIS A CONSOLIDATED RETURN ? 


SCHEDULE A—TAXABLE NET INCOME 


CROSS INCOME. 


Ie« bllowtuceo (from Schedule A3}... 

mce Corporation Bonds (from Form ]12r>, see Schedule 


f .A4)._ ^ _£_ 

Taxalde interest from tU other] 


S. SHIue of net income emried ir 
9. Dividends os stock of (a) foipim ^ri 
j)nal service 

all olher/aSt&pAiiK/ 

r - • / Foa 

M Items 1 
necessary 


:rtice coiporatTofHiRri^lt^lk^unt^ period (whether receive<l or not).. 
^>008 (fiT^ Schedule A^/ and (6) domt^tic corpor 

Utitfi^ngSinwsiJ^li^hn and after January 1,1918, |___ ' 

Kl5b^gj«iy^ount /epor^ in Item 22, below) (from ihedule AlO) 


called for s^pamteljij 0roi6 


A12) 

13. Compensation of of5cers(ijL4iS^^flK|l|| 
14* l^^cs (including labor, 


andot 


ninwhatr verm 




15. pitge 2 of liitfhetHl fia, per i^a^f^ 

15. *]^mibom Schedule 
17. Debts ascertained to be wrodMaeliiid' di aqiei i j 
IS. EibanstSon, veer end tear »iilr>8l^henlfga 

19. D^ktkm (from Schedule .^| 9^./^^*^******^ 

20. Total or Items 12 to 19.:,..;__ 

21. * Dii9S»»c« DrrwBsif Imii 11 axd 20 


(from Schedule A17). 


























- 



4 t-!0 |^^rk>t iu>t coir^f^^iwsated f*)f hy ixx&uii^ioo or othwwise* (1*10211 Si'L4^ul6 A23/J | 

(Ext»*n<i ta laa* ryionai »uiii c*f or lr<y»^ 22. *«»d .^...,.|—, 

24» Jf et iocome lur t*x&bl« period exclueivo of dcductioiia for divi Jenda and amortizatioD (aum of or dlffca^onco between Iteuui 21 an<l I 

25. Di^ideoda on atock of (a) foreign corporatiota taxable by the United Statee on their net incomeit ao<f (f>) domeetic cor- j 

poratkina, except personal eervic© corporations from innings accumulated on and after January 1,191^_ _ ^ 

26. Amortization of war facUitiee (from Schedule A28) (extend total of Items 25 and 26)____ _ _^ 

27. Net Ikcoxs fob TaxABts Pebiod (difference between Items 24 and 26, the latter as extended—to be entered ss Item 

23. Lees deduction provided in the first paragraph of Section 23, Merchant Marine Act of 1920 (see page 1 of Ins tpirtlixy s^ p 

29, Ket income of a corpcwati^m owning ships engaired in foreign trade (amount to 


^Schedule I) 
nAffaph 4b\., 


y in computing p*)^ 


SCHgDyiiBrfe-INVESTlD CAPITAL 


AaocxT. 


as shoA-tyWTIImi 

V®ltrr.—9- ^— -- 2 


1. Capital, surplus, and undivided profits at beginning of tj 

2. Plus adjustments by way ot additions (from Schedule FJ 

4 . Lees adjustments by way of deductions (from Schedule ' 

5 , IUxaxxdeb ...I-- 

€« Plus or minus chimgos in invested capital during taxabl 

7. Total (ob RKMAniOEB)... 

S. Less deduction on account of inadmissible aasets (from S 

(riod. (If return is for a r 


hedule K 


hedule H) 


istrurtions, 


Inveeted capital for taxable 


SCUfebbLE 


1. r%ht per cent of invested capital for taxable period (Item 8 jrI 

2. Exemption (13,000) (except for foreign corporate» r 8)-—rr-' 

3. Exceas Profits Uredit (Item 1 plus Item 2). flf retnm is tprjip 


TION 


1 AiioriiTor NrrlKCOMi flTiMS 
27 OB as. MtHKOCLK \) IN 
£xch BaiCKtT. 


.1, Exce^w r*ofrr*» CTIbir (Item 
3, SCIIEOCLS i’>. 


r>AlXKrK SCBJECi TO TaX. 


[saol'^o. 

I ! ' 


1. Ket income, not in excess of 20% of invested capital 

2. Balance of net income— —- -—— 

3. Totals computed under Section 301(b).,... 

4. Exc€» Profits Tax, if compute.1 under Sections 302, 303, S Ot^c) or 337 of the venue Act of 191 8 (y© page 2 of Instruc tions. paragTaT>h 14) 

5. Xet income for taxable period (Item 27, Schedule A) 

a Taxnbto iater*^ <m obMratlnns ^4 j j t 


11. Tax of 10,*5 on Item 10 —- _ 

12. Total tax (Item 3,4, or 8 plus Item II). 

13. L«m: Inoomf* and pr<^ts taiw»s paid to ( P" 

farvirn coanlrias or p(ia8«s^i((n,4 of tba i 
Tnited (S«« StM'tLnu 2SS and f 

240 (c) ot IleTena# Art of $ _ 

14 . Incom® ta* wlthhaW at th« semre* fn 

caM ot » for»lRti cmporatlna aot en -1 
bi a trade or nusin««a within 
ib® United 8tat4«t, and nut having anr 
office or plaCB of hoidiviss thwein___j_ 


l*nl»M htatrnaiMi War Unan^Cor- I 
pnrati iQ Bond* ip.^in 4, S< hcdula A) . 3. 
T. pr-irt'a ta* (Ilea 3 or 4, crilmnn , 


a, l»M»r- 

«. E**-*“ia pr.d*<i and war pruflta taacs 
(P»*m 14, Form 112’4, Ljrttiue Irom 

O^rtuTTnarot cwmTnjrt.'l-- 

f. E'JrtapU 'a*, lor forfSiKn enr^iora. 


»*•»% tar R»rf ijifD enrjiora. 

ti at, «».♦ rmW rMu-n is lor ktw 
th.«a a rw !*“«♦ ^ lastnrtkws, 

p 11). 


10. Balance, rut j'Tt ta inct^me tax (Item 6jleas 1 terns 6,7, ancT| 


15. Balance of tax (Item 12 roinns Items 13 and 14) 


AMENDED RETURNS. 


Checks and drafts will b« accepted ordv 


« A inendM ’* across the face of the return 


\n ameo<U-il return mmt If© plainly 









«> ' 

1 

1 I 

li_ 

L:..i 



_ iL 


i 

-1 

J 


_1 






4 


































Pajrt! 


SCHEDULE E.-^<:ArrrAL. SURPLUS, AND UNDIVIDED PROFITS AS SHOWN BY BOOKS 
BEFORE ANY ADJUSTMENTS ARE MADE THEREIN. 

E U Stoot tcttitaHy oti2«tsMlinc at th« einl of tho pracodinc UxahSa podod should bo ontored la thk sohodulo 
to tho oxtoDt ttsat It lo paid op. If stock or tharoo-woroissued at a noialnal x tdao or without jait oaliio tho ontriM 
ahouid rofWt tho amounts oa tb# books^tn rospoct th«oof at tbo clooo of tbo preeodinj taiahio portod. 

E<S« This itoia should inclifiopaid-insorptoaas shown by booksat thoond oftboprsooding taiablo period. 
U any amount Isclaimod under SocUon 32»Xa) (2) of tbo Uovonua Act of 191S or utidor Article 887 of RoKtilatlons 
IS, the amouBt cUuuod should boontorod under Item 1 , >chodulo T, and not In this schedule. 

E7« Rascrros which ropment allocatloos of surplus and were not aciuJDulated through deducUons made 
ttteompQtiBf netLOcome as retomed la previous years may.U properly explained, be entered as Item 7. Such 
entries should be IdentUIed and If neoe«ary reooncUed with balaoce-ebeet roborres. 

E HL If tbo corporation Lad on hand at any Uma during the taxable period any treasury stock, eepies of the 
Journal entries covering the oridnal Lnoaoce, reposse e - d on and any suboetpient adjustments should be furnished. 
Treamry staclc includes all stock reae«|uired by the corporation and not caxiceled, regardiees of the reason for the 
aetjuisirloii. 


mount. 


Capital stork paid up and actually out',t ending at the close of the preceding jrjr 

I. First pre^me^J.......... , 

?. Fecond i>iwfened_...... ' 


L Common —...;. 

4. Ttyrai...... 

SnrplDS and nadiTidel pmCts: 

4. ralddn swplus..... ... ___ 

4. Famed surp-h/s and undivided ^oTits______ 

7. liesenTBs, a<idifiocs to ahiih are not deductible in computing pet Income 
ito be reconctied with balamw-btect I terns’.__ . 




A Others items (to te detailed I__ . .. 


n. TOTAC CP iTEM’t 4, 8, 6, 7, *.. 

Ift. Deduction on amwnt of trea’mry stock.... 

II._Capital and WTpbt^a t twrlrmre < * ‘ a**# riier IM as shown Irr N. > 1 . < *. 


p ^0 




SCHEDULE F.->AI>JUSTMENTS Bt WAY OF ADDITIONS. 

Fl» If an addition to Invested capital is claimed in Item 1, Fchefiule F. submit a statesnent showing 
(«) the kind of property,»the \*ent in which it wss paid In,, (r) from w I m acquired, explaining hlsreiattoo* 
ship lothe ftrporathm, (d> the actual ra h value of nick jjr»pertw at th« uafe aben paid !n, (r) Uh par value of 
stock or shafM> Issued ther«a»r and the amoort at which such proped j u|t.s.mtered in the accotmts, {/; the liasls 
opao which the actual ra-h vahw of the property was detetmltM^i and the date when such detenninatkin was 
ma !e,and < gl the amount of depre^dation sustauicd on such property fnaa the date of acquisition to the liecinning 
ti the taxa’ le period, 

ra. If an addition to lnve(ste<l ca^atfid la eJaumd in Item 2, Sebeduia F, submit a statement slwming 
(a) the kin 1 of pnvperty, »S Uho year in which it was aetjulred, (c} its cn-t, U) the amount of depredatkaa sus¬ 
tained oa mch property from the date ofacq fl-dtum to the teguuung of the taxable period. Ftate ah^ whether 
•acb item «oii?}:t to Ite red,wed was actually used or o^ai It* at tUo beglnr.lrg of the taxable period. Were tlieso 

evi’eatHlitiires, when made, wrttfea oT inlleti of dr pfe* laTiun? ...... If sd,explain srtiat adjustmenU 

have been made to provide for deprw iation lu view ol !l e propowd resroratluo to niip.lus- Additums in this 
item are mmrlative to the hegiunh g of the taxr»t le licrlod. For all adilitione hereunder providon mmt le 
made for d^prertatton to the hecienlng of the taxable perUxl. • 

Fa, If any ad lt'e^n to invented crtpltal U claimed In Item S, Fchedul# F, stau speriflcaily 4h* am<nuit of 
depredation wrilt* no? ewH year in tha books of the company and the am«iunt allowed as a dedtictjon in etna- 
putfng mt InerTaa. AdlTiiJUs to tMt ifem arecumfilatiit to th« h^eginn.ug of the taxat^epertfxt. 




llcturh 




GA. Is*any property (»ncl\»«llng physical prof>«rtj-. securities, and intangiUe property) j)ald for with cash 
or with other tAnglble property euter^ on the look." of t lio (corporation at a value In excess of the amount of cash 

paid therefor or the actualcash value of the tatij:ib.c pro|»erly paid thereforf__If so, submit a 

Statement showing (•) kind of property, (b) aoHMint of cash paid therefor, (c) actual cash vahie of other tangible 
property paid therefor, (d) hew that vaiue was determined, (O value at which the property Is entered on the 
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returns fur any or all of the taxable pi>riud.s IfllT, 1818, and 1918, amendiHl returns should be filed for such tax¬ 
able period or periods In which this (htot occurre<l. 


.\ mount. 


1. Valuation of patents, copvriirhts, secret pnwssc’!. or formula*, pood 

trade-marks, trade brands, franchisee, or other Uitat»pibU‘ property .. 

2. Vahiatlon of t inrt hie property paid in tor‘^t «*k ...... . . . 

A Valuation o' assets acqidred in reorranirati' 

4. Appreciation . 

5. DeprednSfon, depletion, and other losses . . 

4. Stock divMend on stock held In another < orfioratkm— 

7. Tr*T4t DcorcTK K . 




^ ^ ^ 


SCHEDULE H. CHANCES IN INVESTED CAPITAL DURING TAXABLE PERIOD. 

1. Changes in inve&ted capital during the ta.xab}e period ordinarily arise In one or more of the f liowmr 
ways: 

Additions— 

I'd) By ialeoffapltalstock for ravh orby IheUyjtiof .wplta'isirsk for lanciMe<rf otlftr 
1 . 8 ) By payment of as!»es«unents by rtockhoHers or by creatiim of paid-in snrplus I \ is?Titrll«tlon o. 
stovkhoHers. 

rVeducUom— 

(el By liquidation of part of the capital by retirement of siock or by punl.ase ot treasury stuck not 
out of ciuTcnt earnlnip^ —. — 

trf) By paymtnt of cash dividends out of eamlrgs of prior years. 

(t) By paymeiit of Ied«wlincomeand proCts taxes for previous years. • . 

The i-hsinges with resitsvt to taxes wiB occur in nearly every case. .Should no < han;fri. be noteii. the rea oa 
for the nmihWnashould l>e staled. 

2 . Tlte Ifllowinr instnK'tions ebotnd be followed in making tl e aN>ve a-ifu^tmente; ear h item sbotild bw 
de.,j'T>tt!tsi lie an B«I*iitIou r*r deduction. deducti"ii bteing de>dgnal:«sl 1 y red ItA; 

(a) Usfot k Islssjxd fortU'h, the actual tw-h recetvo<l ilsTt nut the anv«mt of (iiSHotu 11 .sh.Hri l iaienfired 
in this sche-kile. . 4 «>iHsS (other than rash) paid lu U*r i>tock mu d Iw s ahied in aTitr'inricc w ith Section .tiw- a' C) 
tttiC Aut 

II sM<Kk of cwpomtkm M I*jiI jsErifl for twjt #4 tcumnl it** t of 

1 Ufrtedt tn/m fU, 

... .... .te ^ f r*r'**r 1 t*t I mJf -of OMvC?5 *4 













4. aih* an*I tmJli ♦**4 

pAf «»]u* 4iH ‘Uk*V l*. IM> 4 thrrrkjf ur u( rP «> tsi'Ui OTAilhtr twsi WaJkSi 
t.‘«rei*jr ( Vi-i» .. . .- —. 

t. A4iitit>iMi to »*jrt>!«»» f Vrti<^U-<t Sftf) fa ktj> _ _ ___ 

%. lif’pm'jatton ur I'harrpd in tie ccco«i»t4 of the Porp*v'»titm but 

by tfce i>ef4urtiQent ts »•Je-uiction t»l inmme tax retunw..—. 

4. Ti’T*» ... 


K..J 2- A? 

_ J.'J.S^.'):. 'yJ 

'rZJJTiTJT 


SCHLDVIX CU—ADJUSTME?fTS BY WAY OF DUHJCTIONS. 

* 

Gl. If »ny patent, eopyrtght. weret proees». or fmnvla r^td v»U, trade-mark, trade brand, franchise, or 

ether similar lBtan?it»te pmjxrty paid in for stock, tamed an an a>set by the c<ap*»railon?._.- If 

not eottfed speeiflcaJly a.* such. Is the Intanrible value mer;r«l under any other U’le or titles on the books or 

balance sheets siit>mittAd with this retirm? ---— Is it entered on thm books at a value in eveass of Its 

actnaioashrahie when paid in?-- . Inexcewof thepar vaJueofthestocki<.sned tbereftv?.... 

t% the aegresate of nich a^s acijaired prwr to March J, l<d7, entered on tlie books at a \ alue in excess of 23 per 

cent of the par valne of the stock o»jtst«idui? on March 3. IW7« . ..— Is the acsveraf# of such aawts 

entered on tho books at a value In excess of 25 per cent of the par xal',* of the stuck <nif ^laivling at the beeinnlng 
of the taxable period?_ 

If the ansaer to any of the.foreu iliyc q lestiom Is “yes,'^ submit a «tBtetneiit shoe me 'cparaleJy with rreq^ect 
to su<A nv«iets actpjired (1) hef*)r« March 3,1017, and f2> on or alUr that dale, (e> date . (actpiidtioo; (61 cadi 
vahia at that e'ate, aith a complete explanatioo of tho ttuis ujon which such cs h ^aluo was detemiired: 
If I par vahie of tho stock l/sticd therefjr; (d) par value of total *'T(i k out:itanflInft 3, l'.d7, (') par \ aluo 

of tots* stock oiititandine at the becinning of the taxable perioii. ) the tahte at wbkh such assets aretmtered 
on the books of the corporat ion. 

If alUheintaneiHit'^ were acquired belore March 3,1*117, tJie amuont by vlU-h i/* exew Jc |6 , (c), 25 per 
<*at off f >,iir 25perecnt of i i, wiiUNcser is lowest, iwm 1 emtowi-das Item u tie «i, lor the taxai'lc period. 

If the intar"i' le^ wexe acquired on or artcr March 3,1 JiT, t* i amount liy whl h tl« entry in relathig to 
such iatanxlbies ticee-is ft* or fcl relutlne tlereto, at 25 per cent of u), wWcfi \cr isloee^t p lein 'hided 
la Item 1, S<ted'4e tl, k>r the tavat l« |ierio«l; Th^it iff' tunrildes w'U’e acf]ii red March3, l'il7, 

aj-l aba on or aiter that date, dfliJctKKi sl.all be made so thai amount im-hylcl in invr teu capita] far the 
atyre 7 %^co!.‘ir;tar.i.n*les,dittIIi ’*t exceed 25 per ccot of the par vahieof tbetotaJsiix, kqutstandingat thebe^unning 
of the 1 a Talle period. ♦ 

N TfS.—Tf the stuck of tl.e cwpcratloa was lisue<! at a nomlTial value or withoikt par value, for the ptirpo*se 
eftho 'viraputattoit an-ter Ifem 1, tne par \-aI’ie shall fw 1»wme«l to te^be fair market vahieas of the date or dates 
of i ue. rhe a,:KT»v»ate vii’ue so dA^erm'ned of stock out tamlir-if on March 3, lid7, or at the l4»pinrang of the 
iitf„I le period, shall l« the 1 a.d¥ ftw the ef.irputatk*n. . 

C2. Is any tanpHe prf»pprty, paid in f*ir stock, carried as an as!<ct by the corporatwm? . . — 

If so.liit cruare*! f n M e Ti»r»fcSa value Inexcessoflts actualca. h value when iwivrd? ... .... .. ... In 

t *r x^lueoft'e«* K If pall therefor? -- 

li the aiij>i*'er to<»lU.cr of tt»lot two q e*Alli*n$M“yes,”s r^mit a statiraierit ;bowinr (s* kf ml of property, 
i6) x; Vn ac<r:i'*ed, fc) p»r v+»h:e of tl e «itr h f«al 1 th<re hr, Id) ai trial cash vahie of the property whim paid in, 
s tf e‘•asis o« wU< h tl at val'ie wa^det* rjjirrH'd. i vj*»)eut whi h the property is entered on tlie corporation’s 

»-», ani f;, aujwimt ly obi'*ha»’ch v9laeexcee,4*tbearowut h va'ucunder fcction 32G{a) (2) of tho Hex’enue 
ACtofjytH. I i,t«r this amjAint as Item?, Scdiedulef}, fir the period. 


Gli TT tt'tbt Vtisln«4irM*nc<iriarai«it, eijorRanLwf, orii Kx wdatedorwiisUsownarahipchaniredorwasthora 
ac’wtj'elaownefxMp of j»mp«fty af'as'March 3,1‘*77 m t'ao, answif thefbilowlnf;questions: 

f.-'} B'-d an tnteref t of 30pcr c«if or rrrore in the Iniukie'-si or I" t'te property whfc h changed ownership remain 

ia the ‘'red c4 raiiie petcorpiwatUir assuHati/’ra, r p<artn*»njl»px, or of any of them? __ 

"ft we aftT • f tie ai-«e(s entcrwl on tl • Ixxiks of the Cftfpum’l m making this rrtwn ct a biKber value than 

f/rj t ( Um iso;4ttrn-iJi»ce**wHr? ...... .. 

fri Jt freiMt-is nwficf was aol a 'urporaticn, artvl a utatcment showlEf fIJ the curt of acquisfUoa to 
t' ( { rf>T-j 111 ,cia-r uf t*nT aiwtswtr.ir'f^twiorrecdve<l 7 i-xi*ri bturfvsulA.^ M'rttc>thatdatefi)rbettenncr.t 
r lit* . „’.irw t r.t t de*.'!* esf ottMAXwjsefiiiie ** ip h I, iyi;i,by*iMt prexiousoameriOthcalk/w* 

r u ; rw icTjairctt 1 1 j«{i le tie iU> i quu-itloxily x KhprcvioieowTief, 

J” 1 itl, * <L.* nlly all of the property was o<q'ure.j mni a f»irpi.»nitkai »lur!t,g the taxal le period, 
* ♦ »■ ! w t-visjixit ! tytaof corjxftaiktiJhasaf tbel'ealnn^rvoftbCvtaxaMepcrioilamJasattb* 

«,.**. u*!* 1 .»ti V prt jf fe, tf«tmosfi r cf the pn'll*rty to the coittoratian Jtnakieg the return, and al«o a balance 

^ 4'-t^ * » «teiiieut of t^c curpomtion luukipg thu r» .nni shoa'rg the tahitss at which such property pK'efx'ed 
ijT*’ ' ■ . *■»“! vitre cn'cnd on tl e fioola. 


r e ’ irp**' •" ‘)1 jlciiifsiliujrii Inv\”?'j4 capitslcach a-^rt *o trsn?'fTe<l xhall not be allowed a irreater vahie 
,r i ’• ?***A to the fftmioas owner, Ma f»irpireti«n, or,if mvt a curpor.itioa,at lia cnet to 

.-r. -re- *-,■,< 1 jr>. priiftf a 1'reTi‘I in f ruvemcnta. 


Anv dl't-liiutloo mmle dunrg the nr-t days al the l.u\a»4e ji« rn,*i i. jii le i,v* u.iwT.;rc-i 
Pom earrln^vor proids uc*s»*nT‘k*tMdtiTicxthepwi«re»UnrtiiiBljl<*penii45; t'l.tanydi tr.t utmn niade ihirim? the 
reminder of the taxable peri.id shaJ.U'e deemed to have tiem made from ti e prollix for tl.ar period to theexHn t 
that siK'b I^oflt'. are auiriHcnt. C^e Arljr-Ies VJand IMU, RefrulatW'i s 4.VI 

(f) The amoart of I>«ie»al Inaime erd profits taxes p.v,aMe should lie prwwted and dcdiuded as of the 
datex when due and payable w bet her marnwhaxe been set up<m tbe looks or rot. (Sit ArtlrleMd.) 

The average a<ljusted d«duction,to la entered in column 7 equab total income and pruQia tax mulflphed 
by 0.4214. 

3. The dam called f*>r in cMumtis 1 to 5 should b« given for aU tramiacUom, except tliat columns 3 and 4 
are applkalle only to the b c.e or rcaLquldtion of the cori>o'’*ti<>*»’* stock. 

4. Inoi*iiimn ♦ienter »he numW of days rciuainingin the taxaltle p<*rio<i finclu<llng the date of change!. 

5. The net changes na rAq^meil in >^h«lule U if not in aocoohmcw with the Imveaswi or derreaws reflected 

tn the balance .,liotiid he fully n-conedled therewith. 


3. Viimler 1 I. II fur *. .Vnexint of ('ash 


1. Nature uf wlditions 2. of'‘hares cash,'•fab* *Ar ni h laliie 
and deductions. Ibte. iu>l»l<wre- price gwr a<*i'jally r«cei\ed 

a«'<iu}red. har*-. , or fxiiri o'lt. 



ft. 7. Adjusted avTwaic, 
Ntiml«^ ' /‘r>4umn S w 


of daj * 
effect i\p, 


No. daurt tn InuthUt 
p^rkxi. 




a. . 

» Nrt Tvcbbase t n ftnnnof 



SCHEDULE J. INADMISSIBLE ASSETS. 

'ias the oorporation anj inatiiiu* .i»l« a. eta fi. «• . *t n . , Vwui ] -md ut'ier titilit'-itluns, excej t ohlita'c u, 
of tlie f'mtetl vitates, theincunie'run: •'bk'h ii not ta« i ♦* T 

If *», attach heret j a statcnoj.t • tit^wing for the i.i- at h the fact« i ftlJwl for in itenjN fa^ to < r thf> 

»ch« Jule, 

if the income from such a- 'c's c< n- Ltl.x in j art of g-jln or j rofit fn m the ^e or other dlspoMtion tl ereoh it 
I f all or part of tla interest derived fruui ich a.-'ci i> .r efT**ct fiwliided m tl enct iiu'onie bocaujieoftl c llmiuiti*»n 
on tl • dwluctlon of Infercit unot-r ' ion 234( a) - "f (he Itev*>nu« Art of 1 u >* f' cn a corre-p mding part of 
the cap ItsU invested In such asvhx D di-cmed an adm wl le a>»*ct. in 'oich case M-t for'*h Id deteul 

«' the va.diais kilt Is of it enrne drriTcd f^ im '-acli a- -Hs an 1 the *x>itiputatiaii of the part of He (mpilel 
invested therein which is dev nud an admusil le axet. 

For the purpose of Udsscheih'Ie inadmUdit I« a-'H'ts shall be vaJueAl at c ivf of ac<|Uisitlon, except that ife 
CorporutionlAadeaUrlnsecuritieHaiilinxentariessiii Ii aivt.-inaxtirdanro with .Article 15N1, ItenilHtiuas 4 \t2cIi 
inventory figure xli all constitute ti.e nr Jdisure of value. Adiui*>iMc a-»-'etii sliul! be valued as proviilcAj in .‘‘O-Ci' iiv 
526,334. end 3,!l of tlie Revenue A cl of I'Ji s and Ankle* S31-N1. '<tl -• ■ 4. iu;<l oil of Regulations t.l. The a\ vmpw 
amount of ax.»ts of each kind bed dunni; any year may ordinarily ' *« d< tcmun«>d by dividing by 2 the si m of 
the amount ofsuch asset* held atthebe.nnidiivofthe taxable pcrt'el a 1 1 1 e uinount held at the end of the taxul Ic 
period, in such ca.se the amount of aAlmbsilde axccts may be&t te def vrtn.n*Hl from (1) the balance sheet as at the 
hecinnlng ef the jirviodW/uv/td with respect to theltemsln Sthe<Iui« s T a.id <« and (7) the Inlance sheet asat 
the end of the period ci^iwpoudinglyaAljuated. Rut If at any time luring the f« table period a sulwtatitiaJcliaiiKO 
has ukeu place m the amount of such assets, the average atoouiit niu t iv UeUirmlaed as provided In Article 
853 oi Ecgulat ions 4», In su<‘h case al ow In detail— 

(61 The csunfAiitAtinn oisurb amount; 

(c; Amout t ufiru*<Lialvsi>,Je held at hcplnniug of the taxal le* j** ri/vl; 

(d) Amount of InadmiKsible a'isets held at end of taxable perioi, 

(r) ATerarearaoin(ofin«4n}iwiTlea.s9ets held during taxable period; . * 

(f) AsKHii.t of admlBsible asiiets held at beplrnln? of taxable fvriod; 

(S) Amom t of admDsible as^ets held at the end of taxable pe^od; 

(I > Average amouct of adxuLalbk; asset* held during taxable period; 

(i) Bum of (r) plus <*); ... 

(J) Fercrsjtage » hich (e) is of (f). 

Tlda permitflire (0 slKKild be applied to the amodstYppeance on line 7, ScH^de B, in order to obtain the 
deduttio# <wi account trf inadmi'PdMe asaets, which should be entered on line 8, Hehedule p. 














—Pago 3 of Eeturn 

QUESTIONS. 

KIND OF BUSINESS. j 14. I 

. . following 

1 lU' th*' k«*\ iri' t n h«*l<)w, i<l<*ntify the rorporation’* main income- J ^ 0 ) r 


1 nv mcan^ 01 tijc k«*\ in'>*‘n N*l<)w, i<i<*ntiiy the rorMration * main inrome- 

j>f<viut nikr i» with oiih of lh<» i;* nt‘ral < Ki.s.h^'s. and follow this d\ a sjK»rial de»’ription 

of tho I . iii« IV4 ( n-rit to in\o tf •• intoniiatii u * uIUmI for undur ea<'h pononil class. 

A. Vcrioiil'iiro and nd.Uod iiidii-tro - in* liidmi; < ‘•hinj^, ice har\osting, etc,, 

inrhidinij tJio h-isins' of «*!i» h proiH*tt\ sUtto the product or products. B*— Mining and 
• |!iam in.:. inolu-Titi,: and oil w*11h In< lud»* the lfwin <2 of such proi»ertv. State 


in.imiliA< tore. Stati* natiiro of Hfrnctures huilt. materials 
KI. rran*^xvrtafion rail water. Irwul efe State the 
[orf.tl, if an E 2 . rnhlic ntilitie'- .:us (natural, coal. 
If h\dr M rp^f* ini ceiii-rifiN! Ijeatini: ^ntearn or hot wat«*rV. 
a or E.*{. .^toraire \vit)n>nt trading: or protil from etile.'^— 
,ird etc I Stat pr<H|iit t f-tored K 4 . Ia‘u.dng tran?j)Or- 
I oi prof*ri' F. Tradiri^' in c 1 " and not pro¬ 
state in inm r of trad* . wht th. r whoh I**, retail, or com- 

^ule w ith 't T ije w itlt pr"i t |iriiiiariK from sale-i (}.— 
hot* 1 - re‘*taurant'i. I'tc am inenl.**. other profesdonal, 
e 'fiio the wrM< * . H. l inanfe, in Itnling hanking, 
in ern-j le t f.dliui: in nhr»k** * la.'^st^M ii; he* au«* of ('omhining 
iiin.'iit hudne-H or ' lor oth*-r reaxi.t 

in* notikity fai'i j iii two «r more <if the al>o\e 

'• t H c''ii I rned ‘•h' lid report 1 n'*in<”^e a-* 1 h-ntila^l 

fit .1 1 1 .'< •» 1 r «■'. ii’t 1<‘ * ’e • riM in A or U whi* h al'*o 

n , T hIu r * \clii-iv»'l or i -ird*. .should s*ill | «. idmtitie*! 
in • I a 1 ifn t inn.: wh: h <'\vn or <• n"’' I i!i<-ir i-<»tir<-e of 
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OTHER CONCERNS IN SAME BUSINESS. 


I’ntt‘r f'li tl e foil (w ii : Iik*** th* oatm**- <ii d ad l»**f*x •» < t li' ** r'*pri '<**ntati\e f oneeriis 
r 1<« dit *r • In I >1 lie- infr < tun:***, in fin* stun* kind oi hi^diiess: 


14. If the answer to question* 11,12, and 13, or to any of them, i* “yo*,*'*n*wer the 
following: 

(a) I)id the corporation hie Athliated Corporatkma Queetionnaire, Form 819, for 1917 or 




INCORPORATION. 

/ / 


/fO ^ 


ffuboe^uent taxable year*? Answer “Ye*” or If the aiwer to thi* 

a uestion is “yea,” n auestionnaire is not required, except under the circumatance* 
escribed in,question ^o). If the anawer to thi* quettion if "no,” and the answerto~ 


(b) Did sub»tantiaily the Kime oomlitions, as are eet out in the questionnaire filed for 
1919 or prior year*, obtain during the entire taxable period 1920? Answer “Ye*” or 

“Xo” ...... If the answer to this question is “no,” a statement, setting forth the 

particulars in which the situation has chan^, abouM he attached to a^ made a pirt ol 
this n*turn. If there have been ^uh^taotial changes in stockholdings, a complete scnedule 
of su< h changes sliouM be subiuiited in the form prescribed in Table* 3 and 8 of the 
tjuestionnaire. If them aro companies other than thoeo covered by the questkwinaire tor 
1919 ()r prior years which, applying the tests contained in question* 11,12, or 13, may have 
couK^ into the af!ilut*»d group sin^’o 1919. a quustionnaire, Form 819, is Tequiied for the 
entire group for the taxable periM. 

VALUATION OF CAPITAL STOCK. 

l'>. IMiat was the fair value <-f the total capital stock of the corporation a* determined 

# • 

in the last asfs's-sment, if any, of the capital fct<xk tax? 8_Date 0 # that 

a.''set«m*nt . . .. ------ 


a.''set«m*nt ... ------ 

PREDECESSOR BUSINESS. 

10 Did the corporation hie a return under the same name for the preceding taxable 

l>erioii? Answ* r “Ycm” or '‘No’ If not, wa.<» the corporation in any w^y an 

outgrowth, rcrtult. ctiiitinuati'*ri, or r^reunization of a butaness or businesees in existence 

during this or Llie pref*<*ding tax d>l.* [>eri«xi? Answer ‘Yes’* or “No”___ If 

an.swer is “yes,” gi\e nunn* and ad in*.v< < f <*ach predecess'jr business. 


BASIS OF RETURN. 

17 In ilii.i r' turn mad** on (he basis of actual receipts and disbursements?.. -2^- 
It not de» rilM* ful!\ a hat other basis or method was used in computing net income. 


GOVERNMENT CONTRACTS. 

IS. nave any adjustments been made during the taxable period on account ci con¬ 
tract or contracts with the Uoxemment or it* agencies or in any Government contract or 
contracts from which the corporation derived income directly or Indirectly, through the 

operations of a cMm board or otherwise? Answer “Yes” or “No”_If eo, state 

the amounts invoh ed f._whether or not such amounts are included 

in thi* return ___; and, if not, was an amended return, accounting for 

the additional income, tiled for tho taxable period in which the contract was termi¬ 
nated?___ Fubmit a srhedu!© showing full pBarticuIars of the contract, date 

jL-rjf.wd int.,T «***» 1 etnnfimr^ m- mal the amount «nd 









TT—'"iir 


T 


rtin* Kjw* of what or r >unfr/ „ 

REORGANIZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS. 

~ IT 1-4 fh*' ri'qMiration, c, >i* v '/ift yr* Vr/.'fjwrrn, Ivin'ii re<'nrani7o<I. (»r haa it, or anf 
nf lU ! ' *•' '■« takou < * * r t* p'i ^ .'‘ino'w or A ii.i\i'<l of tAiijiiblo 

* i; 1.* j r . k’l I pai I * r stu h j>n)jM*rty in ^hol«»oriu part witli stCH’lc or other 


■• i -II, I IX iNI** * 

' It < riii-j I t>ri< f piri.t'po lii-'tiTv of thf* uu*l hubniit a statement 

1 

II,♦ .ft!.. f iki-n ov* r o r tr la xxhi'^h thf* projH-rty waa arquir*kl i: 

'1 h n.P ro ' tl • upf« t. .in-i li.ilnli mi 
T)jo Ti't.ij }mj xalui* of tin* ^u« L ihrUMl lIiorHor; 
i 'Ihf \ In** at whifh »*i' .» * > 'if uaa I'urrii'rt*on iho ho'iks of the conrom 

fr t Ii ill uin-l nufmal a iial. n •• rh«*i t of tho preiliH'WWor oom ern as at the date of 

». I , o, ,, ,( tfii- ( Io-% ..! IT- l.L't a. f nntn |»i*n *1 prior thorot** ; 

n, il' • .If vihiih oa< h w.i.' larrud o i tii** fwMika of the <oqv>ration makini: 
t' H r " in,, . T, I i ill di Liil-i of aii\ ii.IjiMtinoatn snhuMjuontly nude portainine thereto au»i 

iht* I i - ’1 x\ I li -II'h ro\alu 'I ’ ikU''in.\d»* 

* ^ f j > ru'ti* r t } ,„,.,sHon or fomiul I*. p>'mI xxifl. tr.iilt*-mark», trade 

I »- nd 1 , i «• r fl),r inlan.il ] r< jiTti wi-O' aiipyriMj, state th»* twins on irhiih 

f' ;r li \ I It' niii'iisl , n I Ii ,i fh, \ \\< r»- ; a i f, r 

f It t t “ fT*i' , t an\ pup ham*, t riiin.ua uii a a.- »• »iitcmy»latod in qnertion 7 , any 

f,r M. . w iif f.-i < t thi-rn ' an o <i , oiicf rn or uTi V m iidu* pn^i*M*i‘atfor at 

•I I I 1 , , i tj if vihi' tl it I'a'^ I'lini'’ I • u flo* l►"*d''s of ttie \i t.d tr I’oni'em, fitato 

tjo-I .U' x 1.1 Ilf' r iiiiuti i\ s ina»li* 

AFFILIATIONS WITH OTHER CORPORATIONS ,TO BE ANSWERED BY 

EVERY CORPORATION). 

1, l»ii*ath* r|xr,t'i''fi I X air*‘»tl\ or oi itrol fta > uti oIo-«>I ■ illiliati*d interehta t'f 

-a [,* r •,'it of llte «Mit;itaadiu»{ \otin.; lapiUil stoek of 

I* riffi n- ’ .. - 

* aidtii/ xoTjrii, eiiyatal sf v !> ownod 1 ,\ aaoth, r ii.r- 


nature C'f tiie adjuetxaent. 

AMORTIZATION. 

♦ 

♦ 

19. Etaa amortizAticn been claimed? Answer “Yee” or -- If ty, 

state for what year-Amount I- 

PREPARATION OF RETURNS. 

20. Did the corporation employ an>'one e*q;)ecially‘ to prepare or advise in the prepara¬ 
tion of this return? Answer “AVs*’ or *‘No^_— If eo, give name and address 

and state to what extent such aasiirtance or advice was received — 


LIST OF ATTACHED SCHEDULES. 

Em ter below a list of all athislules accompanying this return, gi\ing for eadi a briet 
title and the schedule numl>'‘r. 


i - 

* * 

n iUii.i«*4‘ '>r J*' 

llU114^ ■ 

■J > 

AT 

( *] >r ,-|M ’■.iti'Ui 

I r f "t 

lit r 4 


1 < I ♦■f M ) p« 

r 1 ♦•lit 

I >1 \' 

I 

r 'll ' I t u 1 

'• inure 

« ITJ- 

1 1 H 1 " U ] 

r t*t ' 

. I 

4 ♦ 

.1 ' • Tl 'Til 

iiri ' X 

iT r ’ 

f r 

T t 1 *• ntr 

Mr f 1, 

. th*' 


|Mf t } Ij ' 


: f' 




SCHEDULE K.—BALANCE SHEETS. 

\T'.i h liop t'i Iwil.irii o d •, - i-, f till* ]*• ..’inriii.^' and 11 I of tho (iixahle preferably in p'aralltd columns'', ^h^vin? as nearly an practicable the detaib called for below. (These 

bal uioM hhiN fH «hi 111 I b. pp p ir <1 tr-'in th<* b'x.k-i ufi'l Hi- iM be in .il'p , ruent therewith, or any diuercmces should Ih? reium ihd. and if thi.i is a coujiolidAted return, balance iheeta should 
b4* liiriade ( I'l ui’c rdaiu »' wiili {.ii.icraph -H "t imre I < i In ijuiti,m«.) 


ASSETS. 

CaiUi I 'lu iiii.! C‘i*'l iti I hMk 'ifi'l in b ir l.urtu. 

< it ‘»Ofd<*p,>^^t.ftl• 

TrtdeAccountm f,»'t<'r*o|»''l nnlr c i^MTv t" f r 1 * 
Notes receivable trom cuiKomert. 

Other accounts and notes receivable t > I e if x , 
Inventoties; 

K4IX rn uteriiiJ ■. 

iTk In f rorrTT^i 
KiiiPlit**i produrt.x. 

• SllJipiUA. 

Investments: 

bon tl 

( . !;> VH(ndssndoLiti;atli>os(eachls<iiietol>c 
vijited sepiimteix ». 

Exempt I laimlcipaJ State, etc ' 

Other. 


ASSETS Continaed. 

Fixed ssMts-eentimied. 

Lesw resMTM for depreciation (show wpajmtely 


A.SSETS Continaed. 

Inviesimenfs fortinued. 

-f , k of foryxirui mx 
} r,*iin 
I»irn* tlo 

Loans and adxancea: 

1 o o'ficer.x and ompk).' ees. 

rVfem’dJGMtohihireoperathmsftohodetailed). ! P*t*nt*. Will, and other Intanfible assett; 
Fixed aaaeta: 

I rtlid 
Huildinxs. 

M.ichiniiey. 

1 mdx aji'l minor eq'ilpment. 

IieiiiWi mpilpment. 
tHTice furniture. 

♦ »ther (state character i 
Total. 


amount appiica)>ia to each fixed asset * 
N*rr Valux. 


Pal'l for to cash or other tanjdl Je pri'peni. 

I’ai J for in stock (other than stock di\ Mends). 
( rented by stock dlvidaud or othem ise. 


I>lacoant! 

<>n bonds. 
On stock. 

Total. 


I 


LIABILITIES, 

Notes payable: 

To othcers and stockholders. 

To others (mcluiiint tank IuuibL 
Aeeoonts payable: 

Trade. 

Other. 

Acerned •xponsoa arid mereea, the chaffer onutliut 

wbich are aliowaldo daduetkma tram iocoxoa (to 
ba detailed). ^ 

JUaerrea, the dtarffcs craatInp which art not altoV' 
able dedaetkma from inooino: 

Iteaenres lor toassa oa notas and acoooius 
remtTabla, 

Other rosanras (to ht detaDedV 
Capital stock oatatandtof (to bo olaa&lftol). 
Sorftosaxid tmdMded prafita. 

Total. 


*.tesenres for depreclaticm may bo dedocied from tho respective asset aorounU or Itcmlxad on tbe VibUity side of the balaocosheet, 

* 

All ctirpi‘rations cni:9ic»‘<l it‘ an intx^rsUti^ ami intruMato trade or bu^neaa and reporting to th« Interstate Commerco (^ommUsion and to any national. State, munldpal, or other public 
officer, may Bubmil iu heu of aliove Form copies of their balance sheets jiroscribed by eaid iommission or and municipal authorities, as at tho bq^iiinlng and end of the taxabk |Jedod. 


J 
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SCHEDULE L.^Sc 5 itciLIATI 0 N 


Pago 4^^ Kotupi.^ j ^ ^ . 

OF NET INCOME AND At^ALYSIS OF CHANGES IN SURPLUS. 


L Net Ineoro* from Schedule A, llem 27 __ ___ 

"X NoBtexebie ineome: ~ 

(e) Interest oa obliK»tiODS (tf theJTttlt^ SUtee uid tu pesaeiaieat 

wholly exem^U..*....... 

(B) IntwiMt CB obiiKetuKu f( Butes, lerritotiM. end politicml «ib- 

dlrlsioiu tbewif....* ... 

(c) Internet on Ferm Loan Bonds issued on^ Fi^^ Farm Loan 

^ -r- -T - ■ r ■■ ir - i I I II I I i II -.-III f I II r _ -■ 

(«) IMvideod^ 00 stock <4 dooueMlc er>rpo*'atlon 3 and from foreixn 
eorpcHwiians taxable by the United States on their net 

lueooies...... *... 

(O Dividends on stock oMje’eotwi senrke corporations out of eurn* 

^ _*°5* wliich a Federal tncome tax has been Imposed-- 

(J) FrouU which are derived fr»»m the wle of veKtels and which are 
exempt under 8«ct»»w 23 of the Merchant Martne Act of lUflO... 
(/} Other Items of nontaxable income (to be detailed}; 


— — „ 

y L.y 3 f l** Vnatlowable dedoctkins; ^ 

w. |2Z-Doom ions, tiratuitiea, and coatriboUoitf .■ > .■■.... 

I (k) Inconw and proilts taxea paid to the iaited States, Ua poo- 


tMttdons, or foreixn countrlea — 

(e) Bpeokal improvement taxes tonding to incfoaM the vahw cf ibo 
property assessed > m ni riw a '**»*•'.r w i M serOWKW..* 

(d) Eialt, county, and nnnidpai taxes mid by banks, and other 
oorporatioos baaed on the value of (heir capital stock 
(«) Funiiiuto and fixtttrei, addtUoos, or bettermiaiti treated as 
axpensea oa the books 


f/) Beplatoineat and renewals.^— 
(y) X]»ttfwiic« premiums paid oa the lif< 


X]»ttfwiic« premiums paid 00 the life ot any odlow or employee 
(or the b«m«ht of the corporation or btmneM 


for the b«m«ht of the corporation or btmneM 
(S) XnTerei^ on todcbtednc.-a incurred or coKtimswl to purchase «r 


(i)----- 

X. Charges against ramrres fur bod d^^bis, conttm,'encles,etc. (to be detailed): 

4. Total ci Itms 1 to 3, IncliEdve------—-- 


mrry secxtritwis (oti>er than obiifatlons of the United fitete* 
aftM Beptember 24.1«17), the interest ttpoa whkh Is 
wholly exempt from taxation 

(I> AddtUeas to sinkln* fund reserve, and res^es for bad debts 


and other continipmdes (to be detaiied): 
(2)-,-^ 


LUZ 




(J) Otbw nnaliowable dedocUoos (to be detailed): 

( 2 )..!-- 


13. Total of Item I2_.-.___—--- 

tvidends paid during the taxabie period f ntate whether paia in cash, 
stock of this eomfnmy, or other property): 


A Net pnifit ir/f ycftf as shown by boots, before any adjustroenU am | 

4 inlOllS ItflXI £)___ 


1 


«1 

7. Surplus i^id tmdit kk-d pruht.s as shown by balanoe sheet at cloM of 




1 

' vji ‘ 

3. Other credits to surplus (to be detailed): 

ffT\ r 


^ # 

” 

1 

1 

d 




( 

r . 

2 . .. i 

j 

I 1 


1 

i 

1 » 

1 . 1 


(а) Date paid „ „ , 

(б) Date paid 

(c> Date paid- 


Chamrter. 

Character. 

Charac^. 


(<0 Date paid.___ Charweter._ 

Xl Other debits to surplus (^ be detailed): 


f. Total of Ifems • to 8, Inrlusive . 


1ft. Total from Item 16 ..^.r--\:*T---- 

11. SurptuH and undivided proflti ns shown by balanoe sheet at close of 
unable p^rkrA (Item a minus Itvm UQ- 


...j - i 


I 

e: 


(ItMm ^ min a^ It^in HO----Ifi. Total erf !t^m» 14 an4 .. 

SCHEDULES SUPPORTING SCHEDULE A. 

0 

The following ethedulca mu5t 1*0 fumifhed, and those prepare*! on peparato sheets should be firmly attached to thia return. Enter name and address of corp^ixoii es eech sheet. 


•W'TrrT^rr.R A2- COST OF GOODS SOLD, EXCLDSIVB OF EXPENSES, REPAIES. AND OTHER 
^^SCALLED FOR SEPARATELY. 

ir .n-*Tirr 1 In a fTsde or bu.dness In which the nn»*lu«Jon. purchase, or sale of merrhamtl^ of anr kind 
u .w imCrfiio-nrrKlucinx foctof, (4) secure from the < ollector of Internal Revenue and file as a part of this 
iLfim‘rZofi^te af InveotofT Ferm 1126,and (6) fiHln the fc>lkiwlnr ludi^ule.etKerinron lines3 ami 6,Iramedi- 

“C." or -C or M/' to iudiuete that InvcnturiM am tnin^d at dther 

Hwet. or oust or r« »r JiH. whiefaevtx IS low er. 


SCHEDULE A!7: DEBTS ASCERTAINED TO BE WORTHLESS AND CHARGED OFF WTTHHf 
TAXABLE PERIOD. 

Submit a V'br^liile showing the amotmt (e) arfritig from sales, or eervuvw previously reported as iittxnua; 
(h) arisirx from other sources (interest, rent, royalLita. etc.) prevj.vrslv reported as Infomei (e) aiialug front 
souroeeother than thoee otpecined al*ovc vto beitemized). Article fol, kegulatgms i5.) 


amount) —--—----- ---- 

(3) Dus tut a’^tory at begtantng of year.*...— rr 

( 3 ) Lasslareatory at end of year...——'—'* — -- •• *. 

( 6 ) Cwtof gxMlswild--——-- - ——-— I-- ——»——. 

SCHFOrTF At: CROSS INCOME FROM OPERATIONS OTHER THAN TRADING OR MANU- 


SCHEDULE A18: EXHAUSTION. WEAR AND TEAR (lAcludlng ehadeac^}. 

If a deduction it male on ax'outit of depreeUtloo, th« toUowlnjf scfrectala renst ha fHlod !h, tasd the 
amount cliiimed therein should oorraspend with the fSpires rellecteu in the balanoe shwit. Lufidl val:3es mmt 
not 1-e Included in this scheduie. (Sea page 3 of Inttructkma, piii#aim»,|)h. 10, and Arti£iiHi liSl to 171* Eegtt- 
IatJon«4A) 

K5mi Cf pmperty. i x— 1 iFrobeWe l Amount of detxwofetimi 

(If buiktmim. statet I>»t« l I------_ ' . . __ 

Which c*»n*>mjct«d-)‘ ‘ ’T mant. | Thisretar. ‘ Trsvkm yvi^r*. 


Ago 

when 

aft^uirad. 


€j/m 


FACIUlGNt/ 


h,>»l ‘i* ’ , J n «!• "r f tb# < Per',* I befAtn, tb-g mto*'<rirwme 


<F*» Jp^ V 

i 




'iJjJj-J.r*,. 


f^robeWef Amount of d(8txvctefam*di« 

ife aitff f .„._\ _ _ 

scfiUita' J ( 

moot. I ThisTefar. ‘ PrsrStxis 










































45CHBDU1B A«t TAXABLE tUTERKST OSt OBUOATlOHS Of TEE tTpriTED STATES AND WAR 
fUfAHCJC CORPOHATiON 

If intMwrt <I«rlv*d durinif th« mxaHI# Mriod from LIbtirtf Bonds or oth«r oMl*ntl(m*of tb# 

StMM l»su*ft *loo* Sfptrmbmr 1, iU17 («*«!>» V latory liberty Loan 3**'^ or War Jiaance Corpomtioa 

IkMkis, MTure from th* Coltoctor and ftW as a part of this raturo Scboduie of Taxablt Interest on librny Bonds, 
fiMin 1125. 

State Lbe arooont of Yletorr Ii1>art/ Loaa 3]% and 4]% Xotes ori^oally subaerlbed ftar and still owned 

at tbo date of ftllnf this rettjm, f--— w— 

8Mte tba amount of Fourth Uborty Loan 4^ Bonds orislnallyaabscarlbod for and still owned at tho data of 

ilUnir this retnm, t-—--—— 

If this is a eoQ’ooUdated recant, file Form 113S, and answer the ahoTO qumtions for each of Che oorporatlooa 
>oompounf the aflillated group which owtMd during the taxabio period taxable obligatiotui of tho United Btatea 
and war Finaooe Corporation B<mds, as aach affiliated oorpon^n Is entitled to tho exemptiooa. 

8CHSDCLS AS: TAXABXJK niTEREST FROM AtL OTHER SOURCES. 

Sahmlt a schedule showing the sooroe, utura, and amount of the jMlCKipal items tnrJuded bereia, the minor 
Items b^g grouped io one amouiK. 

(1) HsTt you included In this Item any intarsM on preferred stock?—_^ . If ao, bov modi? 


Noflft.—If obeolwwence Is a factor In determining yoor doducthm attach a statwioni thowijig the BSifKsunt 
claimed for the taxable period and the basis on which computed. 

SCHEDULE Al9t DEPLSTXOH. 

If a deduction is daimod on account of depletSon, tecnre from the o^krtor Farm P (tnineeaTsU Form E (6mi\ 
form F (miaceilaoeous noomMalsV. Form O (oil and gas), ot Form T (titjibrr). ftH to and flte with return, if 
coiapleto Taiuatioii dma has been f]h»d with qtMwtioanaire la previous fmn, thm file with this retora 
tk»o Decessary to bring eour depiecion achednie »p m dmo. setting forth In hill statameut of aii beat*- 

Ine on deductions or widitkios to vahio of phrstca! assets with expbmatknt of bow d«*^k>’a deihHSt.kia for tax* 
abla period 1^ been detemilood. In case of timber this shtooid be done by hiiing in bem T (timbcc). 

SCHEDULE A22: PROFIT OR LOSS ON SALES Of CAPITAL ASSETS AND MlSCBIXAIfEOUS 
lEVESTht^XS (Imiudlnf Uquidathig dJrtdooda)* 

In ease of disposal of property, resulting In a proflt or kxHi, the foliowiag adtedula mim. ha Sited Im, tmeg 
a aefMurata lino for each a&<*et. 


4. Cost, or If. 
5. Age acquired prior 
when |toMar.l,liA^,the 
acquired, i fair market ralue 


3. Coetol 

aubeequent 
improve** 
meats, If any, 


?. Sate price ot 

liqt.d4aiiug 

dtvldotm. 


1. lilind of property 


(3) Have you included la this Itam any Federal tnoome tax paid at aoweo in ponoaoea of taxdlraa eoveoant 

hondvT_If so, how mndi? t- 

Forlntereat on (orelm bonds submit a vhedule showing (a) name of country, (k) kind of obhgatkioa (whether 
nathma), btate, municipal, or corporate), (c) amount of pnnrtpal, and (4) amount of Interest. 

SCHEDULE A9: DIVIDENDS ON STOCK Of FOREIGN CORPORATIONS. 

Submit a acho*ii]le ahowlng (1) with respect to each foretm corperatioo taxable hy the Ignited States cm 
its net Income, («) name of corporation, (k) oountrv in which ortanUed. (c) total par vakie of stock owned,and 
4/) amount of dividcsxis; (2) same Information with respect to each iureigB corporatfon not taxable by the 
I nited htatea on Us net Income. 

SCHEDULE AlO: GROSS INCOME FROM ALL OTHER SOURCES (net indndlaf any ameuiit vUh 
respect te tale el capital aaaeta er mtecellaneena Investmesitsh 

Submit a sdiedule showing tho aouroe. nature, and atnount of the principal items Included hereia, the minor 
Items being grouped in one amount. Tho total of tho schedute shouia bo entered as Item 10, Schedule A. 

SCHEDULE All: ORDOTART AND NECSSSART EXPENSES (except ameunta called for aeparatelr la 
Scbcdale A). t 

Submit a statwnent sbowlnf rimraeter and amount of the principal items Induded herein, the mlrvr Items 
Bring grouped in one amount. (For schedules to bo submitted by insuranoo ootnpaBles sue page 3 of Ixmru^ 
tfoos, paragraphs 4 to 7.) 

SCHEDULE AO: COMPENSATION Of OFFICERS. 

Submit a schoiiute showing for each officer (1) name, (?) duties, (3) time devoted t« such duties, ff) shane nf 
stock oeoed or controlled: (e) preferred, (5) common; (5) total c^mipeosatum for the taxable period, and (6) 
amount of, and reason for laorease. If any, oier preceding period. 

Submit a arhediite ahowine for each employes (If a stockholder of tha cnrponiticfib wheat compensatlca 
is at the rate of SS.OUO or mors per snuum, facts similar to those called for in respect to offi^cers. 

SCHEDULE Alt: REPAIRS (Inchidtog labor, snppltea, everhsad, and athar ttams fieparty chargeahla la 
repairs). 

a schedule showing the natnrt snd samunt of the principal Items Included herein, the minor itezns 
^lesiSg grouped in one amount. (For classlAeatlon of n^rs see page 2 of lost/uctfoas, parasrsph A) 

SCHEDULE A16t TAXES. 

8uhmlt a schedule showing separately tor each classef taxes dedocted, (a) character, and (6) amount. 
Federal income and proGls taxes, taxM whb'h are a Cit^t under 8«ctkm ZM, taxes armseed egaiost local 
henedts of a kind tending to increu.<« the valuo of tfaa prtiperty wieMuwd, and 8tato, cuonty, and municipal taxes 
paid by banks and othw oorporations based on the valuo of their capital stock are uot alfowahte deductions in 
«om]M)tlag taxable income of Ktch corporatfons, (See Article 506. It^iationa 45, and Seciion 334t,a)(3) of the 
Revenue Act of 1918. 


Nat profit or loss (total of columns « and 7 minus total of cdumna 4 and 3), ...... 

ftate what amount, U any, indaded In column 4, fej^wssnts good wUi... *— -r--,- 

If any of tha assets vr»e Mqulred prior to March I, BB3, state how tho tak mnrkst value m (hat dale was 

In ease exch^ge of property, sabi^t evidence subetMtii^ the basis in'arati^gliAl^ 
vaioe of property leadvod^^ - -„-^_..., 


SCHEDULE AI3: LOSSES SUSTAINED DURING THE TAXABLE PERIOD AND NOT COM¬ 
PENSATED FOR BY INSURANCE OR OTHERWISE. 

A sdsedule rimflar to the o»e requeded above should be wibraittod with ivepeet to kiwses of prqpofly ariae 
Ing from fires -‘doriiw, shipwreck, or other easaalty, or from I Wit, and not compvMsted lyr by tiwumaos er 
othMwise, egoept that eumntn 7 should show *<ln<mranoe and saivage*^ instead of or liquidxtlrjc 

4Uvld«nds.’'i 1 Y, . .if. . ■ , ,■ 

SCHEDULE A2«: AMORTIZATIOH OF WAS FACIimm 

The aroourt claimed ax a de^luclkm nmbv this item Elwa^dd l«e sclistastlsfed by 
ance xrith ctection 214 a) 9, Itevenue Act oi At ticks IH to lV4,itKhndvw,ot Bcgulatiaus 4l 

DISCOUNT AND PREMIUM ON BONDS SOLD. 

'fbere must Iw attacired to the return a erJawhile shoalng!« detail each i-wue and eale t'f bwiulv of 
reporting cnrporatMHi yi\ing the foifoe me i]t{««rm<iitk«i: («) Classj (i) tiale of saie; {(*) **41 amwmt sold; 

ammint r*<aU ^e<i; (41 premium or df'»c<-nxit prv annum. 

That proportion of the i«wi(in«m or di*cuur»t appdmble to the return periM iiMrtt be reposited eiilsir *.*» itvm 
in or 15, Khedfile A, page 1, unkm tho atno«u>t of ptemlttms ivr di<wu*mt has twen repatexj m liavmo *» 
ax a deauctmo in prior >ears. (.N» Article 544, PeKUlalumn 45.) 


W«, lh« undersigned, president and the corporation for wiu<'h thia return is heini; eevecaUf duH' s^ra, efo:h fur End eat^ that thia retuni* 

including the accompanying sehedulee and statements, has been examined by him and is, to the be^st of his knowledge and belie!, a true aui complete D;)tunt made in good Uttha lor the 
taxable period as stated, pursuant to the Revenue Act of 1918 and the llegulatlonfl issued under authority thereof. 


Sworn to and subecribed before me 


Seal of afflear 
making afflitevU. 


(Uak^ CflNpacUy.) y ^ 
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denies that the company became, and is now, indebted to complainant 
for that amount of additional income.and profits taxes or any 
amount in excess of $628.33. 

19. Defendant denies each of the allegations of the nineteenth 
paragraph of said bill of complaint. 

20. Defendant denies each of the allegations of the twentieth 
paragraph of said bill of complaint. 

21. Defendant denies that the bill of complaint states a valid 
cause of equity against the defendant, because it contains no aver> 
ment that the United States has obtained a judgment against the 
Bristol Oil & Gas Company for the amount of the income and 
excess-profits taxes for the year 1920 alleged to be due; and defend¬ 
ant alleys that no asssessment was made against the corporation 
either prior or subsequent to its dissolution for the amount oi income 
and excess-profits taxes now alleged by the complainant to be due 
in its bill of complaint, and that no suit at law was instituted by 
complainant against said corporation, either prior or subsequent 

to its dissolution, and that no judgment has been 
30 obtained against said corporation for any of the income and 
excess-profits taxes alleged to be due. 

And defendant further alleges that there were no existing debts 
or liabilities of the corporation either at the date of its dissolution 
or on the date on which he received any assets of the corporation for 
which he is liable in law or in eouity, and that there are now no 
such existing debts or liabilities of the corporation for which he is 
liable in law or in equity. 

And having fully answered this bill of complant herein, defendant 
prays that it be dismissed and that he have the costs of these 
proceedings. 

Godfrey L. Cabot, DefendaoU, 
Per F. F. Nesbit. 

Charles Warren, 

Adkins & Nesbit, 

Attorneys for Defendant, 

36 Bristol Oil & Gas Company, producers of oil and gas 


Salem, W. Va., Dec, 27-20, 

At a meeting of the stockholders of the Bristol Oil & Gas Com¬ 
pany held at Salem, West Virginia, on the 29th day of November, 
1920. pursuant to a written agreement and waiver of notice signed 
by all of the stockholders, which notice shall be preserved and spread 
upon the records. 

The following resolution was unanimously adopted by a unani¬ 
mous vote. 

Resolved, That the Bristol Oil & Gas Company, a corporation 
under the laws of West Virginia, does hereby discontinue Dusiness 
as a corporation, that it be wholly dissolved, and that its charter 
and corporate franchise be, and are hereby, surrendered to the State 
of West Virginia. 

Attest: 

[corporate seal.] T. J. Coffman, Pres, 

J. G. Meredith, Secretary, 
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Publisher’s certificate 

V8, 


State or West Virginia, 

County of Harrison. 

I, H. H. Foe, assistant manager of the Herald-Empress, a news¬ 
paper of general circulation pumished in the city of Salem, county 
and State aforesaid, do hereoy certify that the annexed notice of 
dissolution of the Bristol Oil and Gas Company was published in 
the said Herald-Express once a week for four successive weeks, 
commencing on the 2 day of December, 1920, and ending on the 23 
day of December, 1920. 

I also certify that the same was duly posted on the day of 
19 at as provided by law. 

The publisher’s lee for saia publication is $ 

Given under my hand this 27th day of Dec., 1920. 

H. H. Fox, (seal.) 

Assistant Manager of the Hercud-E^press. 

Subscribed and sworn to before me this 27th day of Dec., 1920. 

L. O. ReEder, 

Notary Public of Harrison County^ W. Fo. 

My commission expires on the 4th day of Dec., 1929. 

37 Notice of dissolution of the Bristol Oil and Gas Company 

Notice is herel^ given that at a meeting of the stockholders of the 
Bristol Oil and Oas Company, a corporation created and organized 
under the laws of West Virginia, held at Salem, West Virginia, on 
the 29th day of November, 1920, the following resolutions were 
adopted: 

Resolved, That the Bristol Oil and Gas Company, a corporation 
under the laws of West Virginia, does hereby discontinue business as 
a corporation, that it be wholly dissolved, and that its charter and 
corporate franchise be and are hereby surrendered to the State of 
West Virginia. 

Given under my hand and the seal of said corporation this 30th 
day of November, 1920. 

T. J. Coffman, 
President of said Corporation, 

Attest: 

J. G. Meredith, 

Secretary, 

38 Bristol Oil A Gas Company producers of oil and gas 

Salem, W. Va. 

[From minutes of stockbolOers meeting held Nov. 29, 1920] 

Resolved, second. That notice of this resolution shall be given by 
advertisement in the Salem Herald-Egress, a newspaper oi general 
circulation published in the city of Saleim West Virginia, once a 
week for four successive weeks; and that T. J. Coffman, president 
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of this company, do cause notice of the adoption of the foregoing 
resolution regaraing dissolution to be publi^ed in the said news¬ 
paper; that he certify the same to the secretary of state of the 
State of West Virginia, and that the president do deliver to him a 
certificate showing the publication of said notice as provided by law. 

Attest: 


[corporate seal] 


T. J. Coffman, Pren. 

J. G. Meredith, Secretary, 


39 A. O. Cor. No. 51. State of West Virginia, auditor’s office, 

Charleston. Corporation department 


To the Hon. Secretary of State, 

StcUe of West Virgima, 

Sir : Pursuant to the provisions of section 56 of chapter 53 of the 
code, I, J. S. Darst, auditor of the State of West Virginia, do 
hereby certify that Bristol Oil and Gas Company is not delinquent 
in the payment of the license tax on its charter. 

Given under my hand this 29 day of December, 1920. 

J. S. Darst, Avditar, 


40 State of West Virginia certificate 

I, Houston G. Young, Secretary of State of the State of West 
Virginia, hereby certify that T. J. Coffman, president of the Bristol 
Oil & Gas Company, a corporation created and organized under the 
laws of the State of West Virginia^ has certified to me under his 
signature and the corporate seal of said corporation that at a meeting 
of the stockholders of said corporation, regularly held in accordance 
with the reouirements of the law of said State at the office thereof 
in Salem, West Virginia, on the 29th day of November, 1920, at 
which meeting a majority of stock of such corporation being repre¬ 
sented by the holders thereof in person or by proxy and voting for 
the following resolution, the same was duly and regularly adopted 
and passed, to wit: 

Resolved, That the Bristol Oil & Gas Company, a corj^ration 
under the laws of West Virginia, does hereby discontinue ousiness 
as a corporation, that it be whollv dissolved, and that its charter and 
corporate franchise be, and are hereby, surrendered to the State of 
West Virginia.” 

And I further certify that a proper certificate of the publication 
of the notice required by section 56 of chapter 53 of the code of West 
Virginia by the said corporation has b^n filed in my office, and 
that the auditor of the State of West Virginia has certified to me 
that the said corporation is not delinquent in the payment of the 
license tax on its charter. 

Wherefore, I do declare that said notice was duly published, and 
that the dissolution of said corporation as set forth in the foregoing 
resolution is authorized by law. 

Given under my hand and the great seal of the said State, at the 
city of Charleston, this third day of January, 1921. 

Houston G. Young, 

Secretary of State, 


G. S. • 
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State of West Virginia certificate 

I, George W. Sharp, Secretary of State of the State of West 
Virginia, do hereby certify that the foregoing is a true and correct 
copy of the ^plication and certificate of dissolution of the Bristol 
Oil & Gas Company as appears from the records of my said 
office. 

42 Given under my hand and the great seal of the said State, 
at the city of Charleston, this fifth day of March, 1^7. 

[seal.] George W. Sharp, 

Secretary of State. 

43 State of West Virginia, Executive Chamber 

I, Howard M. Gore, Governor of the State of West Virginia, do 
hereby certify that George W. Sharp, whose name is signed to the 
foregoing writing, bearing date on the fifth day of March, 1927, 
was, at the time of the execution of said writing, and still is, the 
Secretary of State of the State of West Virginia, duly elected and 
qualified according to the laws of the State of West Virginia; that 
the said George W. Sharp as Secretary of State is the legal keeper 
and custodian of the records of original applications for charters 
and all amendments thereto including applications for dissolutions, 
and also the keeper and user of the great seal of the said State, and 
that all his acts in connection with the foregoing writing are entitled 
to full faith and credit by all the courts and authorities of the 
land wheresoever the same may be necessary. I forther certify 
that I am ac(][uainted with the handwriting of the said Secretary of 
State, that his signature to the foregoing writing is genuine, and 
that the said attestation is in due form and by the proper officer. 

In witness whereof I have hereunto set my hand and caused the 
great seal of the said State to be hereunto affixed at the cify of 
Charleston, this sixteenth day of March, in the year of our Lord 
one thousand nine hundred and twenty-seven ana of the State the 
sixty-fourth. 

[seal.] Howard M. Gore, Governor. 


44 That after argument of counsel and submission to the court 
on April 16,1927, Mr. Justice Bailey rendered a memorandum 
opinion holding that the plaintiff was entitled to recover the taxes 
for the year 1920, the memorandum opinion reading as fol¬ 
lows: 


45 


U. S. 

V. 

Cabot 


Equity, 44,865 


Rule 28 of the equity rules of this court prescribe that “every 
defense in point of law arising upon the face of the bill for insum- 
ciency of fact to constitute a cause of action shall be made by 
motion to dismiss or in the answer.” In this case a motion to dismiss 
was made upon various grounds, including the ground that the bill 
failed to state facts sufficient to constitute a cause of action. This 
motion was overruled by Mr. Justice Siddons and I feel that I am 
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bound by his decision. The specific (juestion of law i^ised in the 
answer, that {plaintiff had not obtained ludgment at law before bring- 
ing this suit, is in my opinion embracea in the general ground stated 
in the motion to dismiss. If it is not, then the plaintiff has waived 
this question by failing to raise it in his motion to dismiss. 

46 The rules do not contemplate that the plaintiff cw demur 
to the bill both by his motion to dismiss and in his answer, 

but he must adopt one method or the other. 

The material facts set out in the bill being conceded, the plaintiff 
is entitled to the relief sought. 

Bailey, /. 

47 That thereafter, on July 26,1927, the final order was signed 
by Mr. Justice Bailey, from which order defendant duly noted 

an appeal, said order reading as follows: 

48 In the Supreme Court of the District of Columbia 

United States of America, plaintifp 

vs. Equity No. 44865 

Godfrey L. Cabot, defendant 

FirujS, order 

This cause coming on to be heard upon so much of the bill of com¬ 
plaint as claims corporation income and profits tax for the calendar 
year 1920, and the answer of the defendant, and after argument of 
counsel in open court it is by the court, this 26th day of July, A. D. 
1927, 

Adjudged, ordered, and decreed that Godfrey L. Cabot, defendant 
herein, be and he hereby is held accountable to the United States 
of America, plaintiff herein, for the corporation income and profits 
tax of the Bristol Oil and Gas Company^ for the calendar year 1920 
in the sum of six hundred and twenty-eight dollars and thirty-three 
cents ($628.33); and it is further 

Adjudged, ordered, and decreed that the defendant pay to the 
plaintiff said sum of six hundred and twenty-eight aollars and 
thirty-three cents ($628.33), together with interest at the rate of 
six per centum per annum from the fifteenth day of March, A. D. 
1921. 

Jennings Bailey, Justice, 

From the foregoing order the defendant notes an appeal to 
the Court of Appeals of the District of Columbia. Bond for costs 
on appeal fixed at $100.00, or in lieu thereof, $50.00 in cash. Super¬ 
sedeas bond on appeal fixed at $1,200.00. 

Jennings Bailey, Justice. 

We have no objection to the form of the foregoing decree. 

Charles Warren, 

Frank F. Nesbit, 
Attorneys for Defendcmt. 
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49 That, thereafter, on the 9th day of April, A. D. 1927, 
the Court of Appeals of the District of Columbia entered an 

order allowing the time for the perfection of the plaintiff’s appeal 
herein to run concurrent with the time for the perfection of.the 
appeal of the defendant herein, said order reading as follows: 

50 Court of Appeals of the District of Columbia 

No. 1261 original. April term, 1927 

United States of America, petitioner 

vs. Equity No. 44,865 

Godfrey L. Cabot J 

On consideration of the petition in the above-entitled cause that 
the time for filing the record in the appeal heretofore noted and 
perfected by the United States concerning-the claims for the years 
1918 and 1919 be allowed to run concurrently and be governed by 
the same computation of time as will govern and control the appeal 
to be had from the decision and decree as to the year 1920, when 
said decision is rendered. It is ordered by the court that the said 
petition be, and the same is hereby, granted as prayed and the time 
extended accordingly. 

[seal.] Per Mr. Chief Justice Martin. 

April 9, 1927. 

A true copy. 

Test: 

Henry W. Hodges, 

Clerk of the Court of Appeala of the District of Columbia, 

% 

51 The plaintiff in its appeal from the order of December 2, 
1926, assigns as error the following: 

(1) The court erred in sustaining the motion to dismiss the bill 
of complaint so far as it relates to the claim for taxes for the year 
1919. 

(2) The court erred in dismissing the bill of complaint so far 
as it relates to the claim for taxes for the year 1919. 

(3) The court erred in holding that the claim of the plaintiff 
for taxes for the year 1919 was barred by the statute of limitations. 

(4) The court erred in signing and entering that portion of the 
decree of December 2nd, A. D. 1926, as sustained the motion to dis¬ 
miss the bill of complaint, and dismissed the bill of complaint so 
far as it related to the claim for taxes for the year 1919. 

The defendant in his appeal from the order of July 26, 1927, 
assigns as error the following: 

(1) The court erred in holding that the bill of complaint stated 
a cause of action in equity against the defendant for taxes due from 
the Bristol Oil and Gas Company for the vear 1920. 

(2) The court erred in holding that the plaintiff herein could 
maintain an action in equity against this defendant to recover from 
him the taxes due the United States from the Bristol Oil and Gas 
Company lyithout allegation or proof that the plaintiff had insti¬ 
tuted an action at law against the Bristol Oil and Gas Company to 
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recover the said taxes, had secur^ judgment therein, and had hid 
execution thereon returned unsatisfied. ^ , 

(3) The court erred in holding that plaintiff could maintain ad 
action in equity against this defendant without first obtaining a 
judgment at law and having execution thereon returned 
52 unsatisfied against the Bristol Oil and Gas Company. 

(4) The court erred in holding that plaintiff was entitled to 
i*ecover as a part of the tax claimed in its bill of complaint interest on 
the ambunt of said tax from the fifteenth day of March, 1221. 

(6) The court erred in refusing to hold that interest was due on 
this tax only from February 26, 1926. 

(6) The court erred in entering the final decree herein. 

It is hereby stipulated and agreed between Peyton Gordon, United 
States Attorney in and for the District of Columbia, and Lw A. 
Rover, Assistant United States Attorney in and for the District of 
Columbia, attorneys for the United States of America, appellant 
herein so far as the order of December 2, A. D. 1926, is concerned, 
and appellee herein so far as the order of July 26, A. D. 1927, is 
concerned, and Charles Warren, Jesse C. Adkins, and Frank F. 
Nesbit, attorneys for Godfrey L. Cabot, appellant herein so far as 
the order of July 26. A. D. 192^ is concerned, and appellee herein 
' so far as the order oi December 2, 1926, is concerned, that the ques- 
tions to be presented on the appeal in the above-entitled cause can be 
determined without an examination of all the pleadings and evidence 
and that the foregoing is a statehient of the case showing how the 
questions arose and were decided in the trial court and sets forth 
only so much of the facts alleged and proved or sought to be proved 
as IS essential to a decision of such questions on appeal. And siud 
statement of the case is prepared andT signed in accordance with the 
provisions of Rule 5 of the Court of Appeals and is herewith pre¬ 
sented to the trial justice for his approval. 

Peyton Gordon, 

United States Attorney in and 

for the District of Columbia^ 

63 Leo. A. Rover, 

Asst, United States Attorney in 
and for District of Colmnhia^ 
Attorneys for the United States of America, 
Charles Warren, 

Jesse C. Adkins, 

Frank F. Nesbit, 

Attorneys for Defendant, 

I, Jennings Bailey, the justice who presided at the hearing of the 
above-entitled cause, do hereby approve the above statement of the 
case, as is evidenced by my signature to said statement in duplicate, 
wherelw one copy shall be filed with the clerk of the Simreme Court 
of the District or Columbia and the other copy shall be med with the 
clerk of the Court of Appeals of the District of Columbia. 

Jennings Bailey, Justice, 

September 30th, A. D. 1927. 
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54 Supreme Court of the District of Columbia 


United States of America. 

District of Cciuvibia^ 


88 : 


I, Frank £. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 53, both inclusive, to be a true and correct transcript of 
the record, according to stipulation of counsel herein filed, copy of 
which is made a part of this transcript, in cause No. 44865 in equity, 
wherein United States of America is plaintiff and Godfrey L. Cabot 
is defendant, as the same remains upon the files and oi record in 
said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
30th day of September, 1927. 

[seal.] Frank E. Cunningham, Clerk, 

By Chas B. Coflin, A88t, Clerk, 


[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4640, United States of America, appellant, vs. Godfrey L. Cabot, 
and No. 4641, Godfrey L. Cabot, appellant, vs. United States oi 
America. Court of Appeals, District of Columbia. Filed Sep. 30, 
1927. Henry W. Hodges, clerk. 
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April Term, 1927. 

No. 4640. 

United States of America, Appellant, 

vs, 

Godfrey L. Cabot, Appellee, 

No. 4641. 

Godfrey L. Cabot, Appellant, 
vs. 

United Stated of America, Appellee, 

BRIEF FOR APPELLEE IN NO. 4640 AND FOR 
APPELLANT IN NO. 4641. 

POINTS. 

The bill of complaint filed below should have been 
dismissed: 

I. As to the years 1918, 1919 and 1920 on the 
ground that it failed to set forth a cause of 
action in equity against Godfrey L. Cabot be- 
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cause the United States had not obtained a 
judgment at law or established any lien 
against the corporation. 

II. As to 1918 and 1919 on the ground that any 
proceeding in court for the collection of taxes 
for these years was barred by the applicable 
statute at the time this suit was filed. 

III. Interest should not have been allowed on the 
amount of taxes for 1920. 

A motion to dismiss the bill was argued on the first 
two grounds. The motion was granted as to the years 
1918 and 1919 on the second of the above points. The 
motion was overruled as to 1920, but the court in the 
memorandum filed (E. 9-15) did not discuss the first 
point above. The United States appealed in No. 4640 
from the order dismissing the bill as to 1918 and 
1919. Although the appeal was from the entire order 
(R. 15) no error is assigned as to the court’s action 
dealing with the year 1918 and in its brief the govern¬ 
ment concedes that the year 1918 was barred and the 
order of the court below dismissing the bill so far as 
it relates to the United States, claim for taxes for 
1918 (Pars. VII to XIX of the bill of complaint, R. 2-4, 

15) was correct. To complete the record this court 
should affirm the order to this extent. 

The defendant answered to so much of the bill as 
was not dismissed, again setting up the first point \ 
above. After hearing a decree was entered against \ 
the defendant for 1920 taxes due from the Bristol Oil 
and Gas Co. and allowing interest on the amount from 
March 15, 1921. From this decree Cabot appealed in 
No. 4641. 
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ARGUMENT. 

I. THE BILL SHOULD HAVE BEEN DIS¬ 
MISSED AS TO THE YEARS 1918, 1919 AND 1920, 
ON THE GROUND THAT IT FAILED TO SET 
FORTH A CAUSE OF ACTION IN EQUITY BE- 
CAUSE THE UNITED STATES HAD NOT OB¬ 
TAINED A JUDGMENT AT LAW OR ESTAB¬ 
LISHED ANY LIEN AGAINST THE CORPORA¬ 
TION. 

A. Assets of a dissolved corporation may be followed 
into the hands of the stockholders, and a bill in equity 
may be maintained by a creditor or person having a 
claim against the corporation; but no such bill will lie 
until the creditor or claimant has fixed his right against 
the corporation by a judgment at law. In the case at 
bar, the Government failed to obtain such a judgment. 
Its bill in equity should, therefore, be dismissed. 

The United States seeks here to come into equity to 
enforce a purely legal right against a corporation 
without (a) first establishing that legal right by a 
judgment at law; or (b) by first establishing a lien 
which it had a right to do under the Federal statutes. 
No fraud is involved; there is no express trust and no 
equitable lien; there is no question of insolvency or 
intent to hinder creditors. The facts simply present 
the following situation: that a corporation had filed 
its Federal tax returns and paid its tax; that it was 
then dissolved in the ordinary course of business; 
that its assets were sold to a stockholder; that after¬ 
wards the Commissioner of Internal Revenue decided 
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that an additional tax was due and assessed the same 
on the corporation; that without first suing the cor¬ 
poration or attempting to get judgment against it, the 
United States sued the stockholder in a court of equity 
(and without even making the corporation a party de¬ 
fendant). 

It is submitted that on the plainest principles of 
equity and on the clearest decisions of the United 
States Supreme Court, this suit is not maintainable. 

It is said in the Government Brief (pp. 13,14): “The 
mere right to obtain a judgment is not an adequate 
remedy and when it is apparent that there is no possi¬ 
bility of enforcing the judgment at law, the remedy is 
shown to be inadequate.’* This is an attempt to main¬ 
tain that mere lack of assets by a corporation debtor 
will, alone, allow a creditor to sue a stockholder in 
equity. Such is not the law. 

The Government also seeks to strengthen its posi¬ 
tion by arguing that “in this case there is an admitted 
corporate indebtedness” (Gov. Brief, p. 13), and 
speaks of “taxes which are admittedly due” (Gov. 
Brief, p. 17). As to this, it is sufficient to point out 
that at the time when the Government filed its bill in 
equity, neither the corporation nor the stockholders 
had admitted that the additional taxes sued for were 
due. 

With these preliminary remarks, we may come to 
the exact question at issue. 

There is not the slightest doubt, of course, that as¬ 
sets of a dissolved corporation may be followed into 
the hands of the stockholders and that a bill in equity 
to reach them may be maintained by a creditor against 
the stockholders. The ground for such a bill is: that 
there are assets of the corporation in the stockholders’ 
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possession, and that there is no complete and 

adequate remedy at law’’ against the stockholders^ 
because they cannot be sued in an action at law by the 
creditor, there being no privity between him and the 
stockholders. But it well settled that to give an equity 
court jurisdiction in such a case, the creditor must 
first exhaust all his rights and establish his claim 
against the corporation, at law. 

Day V, Washburn (1861), 24 Howard 352: 

‘‘A Court of Chancery does not give any spe¬ 
cific lien to a creditor at large against his creditor 
further than he has acquired at law. * * * It is 
only when he has obtained a judgment and execu¬ 
tion in seeking to subject the property of his 
debtor in the hands of third persons or to reach 
property not accessible to an execution that a 
legal preference is acquired which a Court of 
Chancery will enforce.” 

Scott V. Neely (1891), 140 U. S. 106: 

‘‘In all cases where a Court of Equity inter¬ 
feres to aid the enforcement of a remedy at law, 
there must be an acknowledged debt, or one estab¬ 
lished by a judgment rendered accompanied by a 
right to the appropriation of the property of the 
debtor for its payment, or to speak with greater 
accuracy, there must be, in addition to such ac¬ 
knowledged or established debt, an interest in the 
property or a lien thereon created by contract or 
by some distinct legal proceeding.” 

As was said in Patterson v, Lynde (1883), 106 U. S. 
519, by Chief Justice Waite: “The liability of the 
stockholder to the creditor is through the corporation, 
not direct. There is no privity of contract between 
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them.’^ Hence, before coming into equity, the right 
against the corporation must be established at law. It 
has been flatly and unconditionally stated, as late as 
1921, in Fierce v. United States, 255 U. S. 398, pages 
402 and 403, that reduction of a creditor’s claim to 
judgment is one of the necessary foundations and a 
necessary preliminary before equity jurisdiction can 
attach: 

‘‘Second. It is contended that the right to bring 
a creditor’s bill did not exist, because the judg¬ 
ment against the company was not entered in the 
trial court until a year after the company had de¬ 
vested itself of the property sought to be reached 
in this suit; and the government did not become 
a creditor; at all events, until after its claim for 
penalties had ripened into a judgment. But when 
a corporation divests itself of all its assets by 
distributing them among the stockholders, those 
having unsatisfied claims against it may follow 
the assets, although the claims were contested and 
unliquidated at the time when the assets were dis¬ 
tributed. It is true that the hill to reach and ap- 
ply the assets distributed among the stockholders 
cannot, as a matter of equity jurisdiction and pro¬ 
cedure, he filed until the claim ha^ been reduced to 
judgment and the execution thereon has been re¬ 
turned unsatisfied,** (Italics ours.) 

The facts in Pierce v. United States were as follows: 
In 1913, the Waters Pierce Oil Company sold and 
transferred all of its property, and the proceeds of 
this sale were paid to Pierce, et al, as stockholders. 
In 1914, it was tried and found guilty in the western 
district of Missouri on an indictment found prior to 
1913 and it was sentenced to pay a fine. Execution is¬ 
sued for the fine and returned mdla bona. Later, suit 
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in equity was brought by the United States in the east¬ 
ern district of Missouri against the stockholders, 
Pierce, et al, to reach the assets of the corporation 
received by them. 

The theory on which the suit was maintainable was 
stated by the Court, through Judge Brandeis, as fol¬ 
lows (pp. 401, 402): 

“A judgment creditor's bill is in essence an 
equitable execution comparable to proceedings 
supplementary to execution. See Ex parte Boyd, 
105 U. S. 647. The law which sends a corporation 
into the world with the capacity to act imposes 
upon its assets liability for its acts. The corpora¬ 
tion cannot disable itself from responding by dis¬ 
tributing it property among its stockholders, and 
leaving remediless those having valid claims. In 
such a case the claims after being reduced to judg¬ 
ments, may be satisfied out of the assets in the 
hands of the stockholders. There is no good rea¬ 
son why the rule should be limited to judgments 
arising out of civil proceedings.” (Italics ours.) 

Pierce v. United States has been reaffirmed in Pusey 
S Jones Co, v, Hanssen (1923) 261 U. S. 491, 497, in 
which the Court said: 

‘‘A receiver is often appointed upon application 
of a judgment creditor who has exhausted his legal 
remedy. See White v, Ewing, 159 U. S. 36. But 
an unsecured simple contract creditor has, in the 
absence of statute, no substantive right, legal or 
equitable, in or to the property of his debtor. 
This is true, whatever the nature of the property, 
and although the debtor is a corporation and in¬ 
solvent. The only substantive right of a simple 
contract creditor is to have his debt paid in due 
course. His adjective right is, ordinarily, at law. 


8 


He has no right whatsoever in equity until he has 
exhausted his legal remedy. After execution upon 
a judgment recovered at law has been returned un¬ 
satisfied, he may proceed in equity by a creditor’s 
biU.” 


A similar decision had been made by the Court, even 
in a case where the debtor itself was made one of the 
parties. Thus in Cates v. Allen (1893) 149 U. S. 451, 
a bill in equity was filed by a creditor without judg¬ 
ment, against a debtor and his assignee for benefit of 
creditors, praying that the assignment be set aside as 
fraudulent: 


Fuller, C. J. “The principle that a general 
creditor cannot assail as fraudulent against credi¬ 
tors, an assignment or transfer of property made 
by his debtor until the creditor has first estab¬ 
lished his debt by the judgment of a court of com¬ 
petent jurisdiction, and has either acquired a lien 
upon the property, or is in a situation to perfect 
a lien thereon and subject it to the payment of 
his judgment, upon the removal of the obstacle 
presented by the fraudulent assignment or trans¬ 
fer, is elementary. * • ♦ The existence of judg¬ 
ment, or of judgment and execution, is necessary, 
first, as adjudicating and definitely establishing 
the legal demand, and, second, as exhausting the 
legal remedy. • * • The mere fact that a party 
is a creditor is not enough. He must be a creditor 
with a specific right or equity in the property; 
and this is the foundation of the jurisdiction in 
chancery, because jurisdiction on account of the 
alleged fraud of the debtor does not attach as 
against the immediate parties to the impugned 
transfer, except in aid of the legal right.” 
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B. The mere fact that the corporation is dissolved or 
that it has transferred all its assets so that execntion 
after judgment would not produce results does not re¬ 
lieve a creditor from the necessity of fixing the definite 
amount of his claim against a corporation at law, be¬ 
fore he can hold stockholders liable therefor in a suit 
in equity. 

If transfer of all its assets could relieve a creditor 
from obtaining judgment, then he would be so relieved 
in practically every case that can arise; for these credi¬ 
tor’s bills or suits to impose liability upon stockhold¬ 
ers are, in fact, only brought when a corporation is 
‘‘hopelessly insolvent(as in Smith v. Fort Scott etc. 
R. R. (1879) 99 U. S. 398) or when a corporation has 
sold all its property (like the Pierce Case) or has 
transferred all its property to assignees for benefit of 
creditors (like Cates v. Allen), or has distributed its 
assets on dissolution, or has gone out of business and 
distributed its assets, without dissolving technically 
(like Swan LandCattle Co. v. Frank (1893) 138 U. S. 
603). In every one of these cases, it has been held that 
a creditor must obtain a judgment before suing in 
equity, regardless of the fact that the debtor corpora¬ 
tion had no assets. The Swan Land d Cattle Co. Case 
is particularly perlinent; there, a creditor sued stock¬ 
holders, without obtaining a judgment against the cor¬ 
poration, or making the corporation a party to the suit. 
The Court said (pp. 609-610): 

“The funds sought to be reached are undoubt¬ 
edly applicable, under proper proceedings against 
all necessary parties, to the payment, so far as 
may be needed, of outstanding indebtedness 
against the corporations which distributed the 
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same; but the difficulty here is that the complain¬ 
ant has not adopted the requisite and necessary 
procedure to subject said funds thereto. It has 
no judgment against the corporations by which 
it was defrauded, nor are such corporations made 
parties defendant to the suit or brought before 
the Court. * * * As any decree rendered 

against them would not bind either the corpora¬ 
tions or their co-shareholders, it would manifestly 
violate all rules of equity pleading and practice 
to pursue and hold the defendants on an unliq¬ 
uidated demand for damages against companies 
not before the Court.’’ 

The Court further pointed out that there was no 
impossibility to obtain a judgment against the corpo¬ 
ration, because the Wyoming law provided the means 
for suit against corporations even after their dissolu¬ 
tion (pp. 611, 612). So in the case at bar, there was 
no impossibility to obtain a judgment; for in spite of 
the fact that the corporation had been dissolved, the 
United States could still have obtained a judgment 
against it at any time before filing this bill, or at least 
until barred by the period of limitation contained in 
the Federal Income Tax Laws; inasmuch as the stat¬ 
utes of West Virginia specifically provide that the 
corporation shall remain in existence (even after dis¬ 
solution) for the purpose of collection of debts owed 
by it. Acts of West Virginia 1882, c. 96, sections 57, 
59; Barnes Annotated West Virginia Code (1923) c. 
53, sections 57, 59, p. 112: 

‘‘When a corporation shall expire or be dis¬ 
solved, its property and assets shall, under the 
order and direction of the board of directors then 
in office, or of the receiver or receivers appointed 


for this purpose by such Circuit Court as is men¬ 
tioned in the 57th Section of this chapter, be sub¬ 
ject to the payment of liabilities of the corpora¬ 
tion, and the expenses of winding up its affairs; 
and the surplus, if any, then remaining, to be dis¬ 
tributed among the stockholders, according to their 
respective interests and suits may be brought, 
continued or defended, the property, real or per¬ 
sonal of the corporation be conveyed or trans¬ 
ferred under the common seal or otherwise, and 
all lawful acts be done, in the corporate name, in 
like manner and with like effect as before, such 
dissolution or expiration; but so far only as shall 
be necessary or proper for collecting the debts 
and claims due to the corporation, converting its 
property and assets into money, prosecuting its 
rights, enforcing its liabilities, and paying over 
and distributing its property and assets, or the 
proceeds thereof, to those entitled thereto/^ 

See also Donally v, Hearndon (1895) 41 W. Va. 519; 
BUlmyer Lumber Co. v. Merchants Coal Co. of W. Va. 
(1910) 66 W. Va. 696. 

The Government could and should have obtained a 
judgment against the dissolved corporation, as pro¬ 
vided for by the West Virginia law. Such judgment, 
when obtained, would have settled the liability of the 
corporation as against all its stockholders. See 
Fletcher on Private Corporations (1919) Section 506: 

‘‘Corporations represent their stockholders in 
bringing and defending suits respecting the rights 
and obligations of the corporation. * ♦ • ^ 

judgment on the merits againt a corporation in 
an action by a creditor is conclusive of the validity 
and amount of the claim as against stockholders 
who are made defendants to a creditor’s bill to 
reach corporate assets.” 
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A corporation, under the West Virginia statute, even 
after dissolution, has not only the power hut also the 
right to defend suits brought against it to establish 
a debt. And the stockholders have a right to demand 
that the corporation should he allowed to defend such 
suits, since it is the corporation alone and not the 
stockholders which would have the facts in its posses¬ 
sion necessary to prove any defense to the claim 
brought against the corporation. It is the officers and 
directors (not the stockholder or stockholders) who 
manage the corporation and remain in possession of 
its books and papers, etc., after dissolution. 

As an illustration of the reason why the debt should 
be first established against the corporation, it should 
be noted that in the present suit, the Government it¬ 
self now admits that it was barred from recovery of 
the 1918 tax, which it has sued for, and also admits 
that the amount of the 1920 tax for which it sued was 
erroneous. There has been no trial on the facts as 
to the 1919 tax. How can the present defendant stock¬ 
holder know whether the amount alleged in the bill 
was correct or due? 

Moreover, it is necessary to fix the amount due 
from the corporation in a suit against the corporation; 
for any amount fixed in a suit in equity against a 
stockholder (without first suing the corporation) is 
not res judicata against the corporation or against 
any other stockholder. The Government might ob¬ 
tain a judgment against one stockholder for a tax in 
a certain amount in one jurisdiction; and in another 
jurisdiction,! a Court might give judgment against 
another stockholder for another amount. The differ¬ 
ent stockholders might not have at their disposal the 
same evidence as to the business and income of the 
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corporation necessary to enable them to make their 
respective defences. Unless the amount of the debt 
due from the corporation be established as against 
the stockholders by a suit and judgment against the 
corporation, before seeking to hold the stockholders 
liable, no equal treatment can be given to the stock¬ 
holders. 

The Government cites the case of Case v, Beaure¬ 
gard (1880) 101 U. S. 688 (Gov. Brief, p. 14), in 
which some loose expression of Judge Strong as 
to impossibility of getting judgment have misled cer¬ 
tain of the inferior Federal Courts. In that case, it 
was said: 

“But after all, the judgment and fruitless exe¬ 
cution are only evidence that his legal remedies 
have been exhausted, or that he is without remedy 
at law. There are not the only possible means 
of proof. The necessity of resort to a court of 
equity may be made otherwise to appear. Accord¬ 
ingly, the rule though general is not without many 
exceptions. Neither law nor equity requires a 
meaningless form. *Bona, sed impossibilia non 
cogit lex,* It has been decided that where it ap¬ 
pears by the bill that the debtor is insovlent and 
that the issuing of an execution would be of no 
practical utility, the issue of an execution is not 
a necessary prerequisite to equitable interference. 
• * • jg eertainly true where the creditor 

has a lien or a trust in his favor. So it has been 
held that a creditor, without having first obtained 
a judgment at law, may come into a court of 
equity to set aside fraudulent conveyances of his 
debtor, made for the purpose of hindering and 
delaying creditors, and to subject the property 
to the payment of the debt due him.^’ 
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As to this statement (supported only by citation of 
State Court cases) that a creditor may sue in equity 
to set aside a fraudulent conveyance without first ob¬ 
taining a judgment against his debtor, it is enough to 
say that it has been specifically overruled by Cates 
V, Allen, 149 U. S. 451, supra. The actual decision 
of Case V, Beauregard, however, was placed upon the 
groutnd that the hill set forth an actual lien on the- 
property and that in case of such actual lien or trust, 
no previous judgment was necessary; and that this 
was the actual basis for the decision is pointed out in 
Hollins V, Brier field Coal & Iron Co, (1893) 150 U. S. 
371. The Hollins Case arose out of the following 
situation. Ever since 1873, the United States Supreme 
Court had given some countenance to what was known 
as the “trust fund*’ theory, i, e, that the assets of a 
corporation constituted a trust for its creditors. The 
expression was an indefinite one and its implications 
gradually were pushed too for. After the decision 
in Case v, Beauregard, deciding that if a trust or lien 
existed, then no previous judgment was necessary, 
counsel attempted to maintain that under this decision, 
assets of a corporation were in all cases so affected 
with a “trust” as to allow a creditor to lay hold of 
them, without first obtaining a judgment. Hence in 
the Hollins Case, a simple contract creditor applied 
in equity for the appointment of a receiver for corpo¬ 
rate assets, without obtaining a previous judgment, 
on the theory that those assets constituted what equity 
would recognize as a trust in favor of the creditor, 
within the meaning of Case v, Beauregard, The Court, 
however, disposed of that contention forever, and 
demolished the theory. It held that the doctrine that 
assets of a dissolved corporation remain as a “trust 


fund’^ for creditors even in the hands of stockholders 
does not rest on the theory of any actual trust. It is 
merely a convenient form of statement of the general 
doctrine that a creditor of a corporation shall not lose 
his rights, by reason of the voluntary disposition of 
its assets by the corporation. The Court considered 
what has been said in Case v, Beauregard, and stated; 

“While it is true, language has been frequently 
used to the effect that the assets of a corporation 
are a trust fund held by a corporation for the 
benefit of creditors, this has not been to convey 
the idea that there is a direct and express trust 
attached to the property. As said, in 2 Pome¬ 
roy* s Equity Jurisprudence, Sec. 1046, they ‘are 
not in any true and complete sense trusts, and 
can only be called so by w^ay of analogy or meta¬ 
phor. To the same effect are decisions of this 
Court. ♦ * * These cases negative the idea of 
any direct trust or lien attaching to the property 
of a corporation in favor of its creditors.’ ” 

And the Court held that, except in the case of an 
actual lien or of an express trust, the creditor must 
obtain a judgment before he can assert his rights. 

C. Cases in the lower Federal Courts apparently 
holding a contrary doctrine to that laid down by the 
Supreme Court of the United States, in Pierce v. 
United States, in Cates v. Allen and in the Hollins Case, 
either involved a different state of facts from the case 
at bar, or have failed to note the decisions in the Pierce, 
Cates and Hollins Cases. 

There have been some decisions in lower Federal 
Courts to the effect that a creditor who sues in equity 
both the corporation and a vendee to set aside a fraud- 
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ulent transfer may maintain such a bill without first 
obtaining a judgment at law. See Williams v. Adler- 
Goldman Commission Co, (C. C. A., 8th Circ. 1915) 
227 Fed. 374; Murray v, Sioicx Alaska Mining Co, 
(C. C. A., 9th Circ. 1917) 239 Fed. 818; Bank of Com¬ 
merce (0 Trust V, McArthur (C. C. A., 5th Circ. 1919) 
256 Fed. 84. It may be remarked that though all 
these cases seem to be based on Case v, Beauregard, 
they do not present facts similar to those involved in 
the latter case, but rather facts such as were present 
in Cedes v, Allen, supra, and they would seem to be 
decided in direct opposition to the decision of Cates 
V, Allen, 

Cases in which “it is sought by equitable process to 
reach equitable interests of the debtor’’ such as a 
lien or trust can undoubtedly be maintained in equity, 
without a prior judgment, and see Wymem v, Wallace 
(1906) 201 U. S. 230, 242; Hardware Co, v, Driggs 
(1899) 13 App. D. C. 272, involving such a class of 
cases; but the case at bar does not fall within that 
class. 

It seems apparent that Judge Learned Hand in de¬ 
ciding the case of United States v, Fairall (D. C. Co. 
Dist. N. Y., Dec. 6, 1926), 16 F (2d) 328, (Gov. Brief 
p. 12) was misled by the incidental remarks of Judge 
Strong in Case v, Beauregard and that he omitted to 
note Judge Brandeis’ words in Pierce v. United States, 
He also did not note that Case v, Beauregard involved 
an actual lien or trust, while the case which he was 
deciding did not do so. While Judge Hand refused 
to decide the Fairall Case on the “trust fund” theory, 
since he said that he hesitated “to say that today it 
is accepted law,” he did decide the case on the ground 
that: “if it is impossible to get judgment, or if, when 


you get it, it is manifestly useless, equity does not 
insist upon such an idle formalityThere is no de¬ 
cision of the United States Supreme Court holding 
that a judgment would be unnecessary, if ‘‘when you 
get it, it is manifestly useless.’’ If the latter allega¬ 
tion was sufficient to justify a suit in equity without 
first obtaining judgment, then of course such a suit 
could be brought in every case when a corporation 
had tra/nsferred dll its assets; for if a corporation 
has transferred all its assets, then a judgment “is 
manifestly useless,” at least so far as producing fi¬ 
nancial returns from the corporation alone is con¬ 
cerned. 

The underlying reason for the requirement of a 
judgment before going into equity has nothing to do 
with the question of the financial value of such a 
judgment to a creditor. The requirement is the fun¬ 
damental one, that before suing in equity other parties 
than the debtor, a creditor must establish his legal 
right and the amount of it, at law. Judge Hand’s 
statement is not supported by any actual decision of 
the United States Supreme Court, and is in fiat con¬ 
tradiction to Pierce v. United States, Pusey & Jones 
Co, V, Hanssen, Cates v, Allen and Swan Lcmd S 
Cattle Co, V, Framk, The cases in the inferior Fed¬ 
eral Courts cited by Judge Hand do not support his 
statement, for they are suits by a creditor against a 
debtor and his alleged fraudulent vendee; and these 
cases in turn, are based on the misleading dicta of 
Judge Strong in Case v, Beauregard, 

Furthermore, as pointed out supra, there was in the 
case at bar no impossibility to obtain judgment against 
the corporation. The West Virginia Statutes, ex¬ 
pressly made it possible. 
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As to the other case relied on by the Government— 
Updike et al. v. United States (C. C. A., 8th Circ. 
1925) 8 F (2d) 913, affirming United States v. Updike 
(1924) 1 F (2d) 550, (Gov. Brief p. 12), it is sufficient 
to say that the Court’s decision on this point was 
utterly unwarranted and a pure dictum; for the Court 
itself expressly says: Furthermore, as stated hy the 
trial judge, and as conceded in brief and argument 
the form of this action, as against the stockholders, 
without judgment first being obtained against the cor¬ 
poration, it not assigned as error, nor relied upon by 
appellants * * (Italics ours.) In spite of the 

fact that the Court thus states that the point was not 
assigned as error, the Court nevertheless gratuitously 
proceeded to express its opinion on the point. If it is 
necessary, after such a statement, to consider the rea¬ 
soning of the Court in the Updike Case on the point it 
is enough to say that in the Updike Case, the Court 
adopted the ‘‘trust fund” theory in its broadest ex¬ 
pression; and in absolute disregard of the views of 
Hollins V. Brierfield Coal (& Iron Co., 150 U. S. 371, 
it proceeded to state that “where the debt was not 
judicially established by action against the corpora¬ 
tion before its dissolution, it may be presented and 
its validity determined in the equitable suit to enforce 
such liability of the stockholders.” In support of 
this proposition that suit might be maintained in eq¬ 
uity without first obtaining a judgment at law against 
the corporation, the Court cited McWilliams v. Excel¬ 
sior Coal Co., 298 Fed. 884; Champagne Lumber Co. 
V. John, 168 Fed. 610. Neither of these cases cited 
was in point. The first case was an action for dis¬ 
covery and accounting, and not an action in the nature 
of a creditors’ bill. In the second case, a judgment 
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at law has been obtained against the corporation 
prior to its dissolution. Moreover, the first case, 
even if in point, cites no authorities for its statement, 
and it is directly contrary to the express holding by 
the Supreme Court of the United States in Pierce v. 
United States, cited by us supra. It is to be noted 
also that the Circuit Court of Appeals in the Updike 
Case itself fails to consider Pierce v. United States. 

D. In this case, there was no lien for the taxes as¬ 
sessed; in the bill there were no averments of fact es¬ 
tablishing a lien. 

The Government, realizing the defect in its bill 
through lack of obtaining judgment, attempts at the 
close of its brief (pp. 15, 16) to maintain that “a 
further ground of equitable jurisdiction exists in the 
case at bar,’’ viz., a “lien” under Revised Statutes, 
Section 3186. That statute, as amended by Act of 
March, 1879, c, 125, sec. 3, and Act of March 4, 1913, 
c. 166, provides as follows; 

“If any person liable to pay any tax neglects 
or refuses to pay the same after demand, the 
amount shall be a lien in favor of the United States 
from the time when the assessment list was re¬ 
ceived by the collector, except when otherwise pro¬ 
vided, until paid with the interest, penalties, and 
costs that may accrue in addition thereto upon all 
property and rights to property belonging to such 
person: ‘Provided however. That such Uen shall 
not be valid as against any mortgagee, purchaser, 
or judgment creditor until notice of such lien shall 
be filed by the collector in the office of the clerk 
of the district court of the district within which 
the property subject to such lien is situated 


For such a lien, however, the bill must aver (a) a 
demand; (b) receipt of the assessment list by the Col¬ 
lector; (c) and, as against any mortgagee, purchaser 
or judgment creditor, filing of notice of lien by the 
Collector in the office of the Clerk of the District Court 
of the District within which the property subject to 
such lien is situated. No such averments are made 
in the hill in the case at bar. 

Hence, if we assume (an assumption which the de¬ 
fendant does not concede) that the statutory lien above 
provided was such a lien as would warrant the Gov¬ 
ernment coming into an equity Court without first 
obtaining a judgment, nevertheless, it appears that 
the Government failed even to establish such a lien. 

It thus appears that the Government had two reme¬ 
dies, either or both of which it might have pursued at 
law—it might have obtained a judgment against the 
corporation; it might have established a lien against 
the corporaiion. It neglected to do either. It now 
comes into a court of equity and asks to be saved 
from the consequences of its own neglect. If it has 
failed to perform, with reference to the debtor corpo¬ 
ration, either of two entirely possible acts necessary 
to give it a right to pursue a stockholder in an equity 
court, it must suffer from its own failure. 

The Government is not exempt from all require¬ 
ments of the law of equity jurisdiction when it comes 
into an equity court to enforce in a civil proceeding 
a claim for money due; it must comply with the same 
rules of law with which a private citizen must comply. 


II. THE BILL OP COMPLAINT SHOULD HAVE 
BEEN DISMISSED AS TO THE YEARS 1918 AND 
1919 BECAUSE ANY PROCEEDING IN COURT 
FOR THE COLLECTION OF TAXES FOR THESE 
YEARS WAS BARRED BY THE APPLICABLE 
STATUTE OF LIMITATIONS AT THE TIME 
THIS SUIT WAS FILED. 

To aid the Court in considering the period of limi¬ 
tations the relevant facts are stated in tabular form. 

With respect to the year 1919; 

1. March 12, 1920 the corporation filed its re¬ 
turn for the year 1919. 

2. May, 1922, the Commissioner of Internal 
Revenue assessed an additional tax against the 
corporation for the calendar year 1919. 

3. March 11,1925, the five years expired within 
which suit must be filed under the provisions of 
Sec. 277(a) (2) of the Revenue act of 1924. 

4. October 30,1925, suit was filed against Cabot 
to recover the corporation's taxes for the year 
1919, a period of five years, seven months, 
eighteen days after the income tax return for the 
year 1919 was filed by the corporation. 

STATUTES. 

Revenue Act of 1921, 42 Stat. 227; 

‘‘Sec. 250(d) The amount of income, excess 
profits, or war profits taxes due ♦ ♦ • under 
prior income, excess-profits, or war profits tax 
Acts • • * shall be determined, and assessed 
within five years after the return was filed, • • • 
and no suit or proceeding for the collection of any 
such taxes • • • shall be begun after the ex¬ 
piration of five years after the date when such 
return was filed, • • 


22 


Bevenue Act of 1924, 43 Stat. 253: 

“Sec. 277(a) Except as provided in Section 278 
and in subdivision (b) of Section 274 and in sub¬ 
division (b) of Section 279— 

(2). The amount of income, excess-profits, and 
war-profits taxes imposed by the Act entitled ‘An 
Act to provide revenue, equalize duties, and en¬ 
courage the industries of the United States and for 
other purposes,’ approved August 5,1909, the Act 
entitled ‘An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for other 
purposes,’ approved October 3, 1913, the Revenue 
Act of 1916, the Revenue Act of 1917, the Revenue 
Act of 1918, and by any such Act as amended, 
shall be assessed within five years after the return 
was filed, and no proceeding in court for the col¬ 
lection of such taxes shall be begun after the ex¬ 
piration of such period.” 

“Sec. 278(a) In the case of a false or fraudulent 
return with intent to evade tax or of a failure to 
file a return the tax may be assessed, or a pro¬ 
ceeding in court for the collection of such tax may 
be begun without assessment at any time. 

(b) Any deficiency attributable to a change in 
a deduction tentatively allowed under paragraph 
(9) of subdivision (a) of section 214, or para¬ 
graph (8) of subdivision (a) of section 234, of 
the Revenue Act of 1918 or the Revenue Act of 
1921, may be assessed, or a proceeding in court 
for the collection of such tax may be begun with¬ 
out assessment, at any time. 

(c) Where both the Commissioner and the tax¬ 
payer have consented in writing to the assessment 
of the tax after the time prescribed in section 
277 for its assessment the tax may be assessed 
at any time prior to the expiration of the period 
agreed upon. 

(d) Where the assessment of the tax is made 
within the period prescribed in Section 277 or in 
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this section, such tax may be collected by distraint 
or by a proceeding in court, begun within six 
years after the assessment of the tax. Nothing 
in this Act shall be construed as preventing the 
beginning, without assessment, of a proceeding in 
court for the collection of the tax at any time be¬ 
fore the expiration of the period within which an 
assessment may be made. 

(e) This section shall not (1) authorize the 
assessment of a tax or the collection thereof by 
distraint or by a proceeding in court if at the 
time of the enactment of this Act such assess¬ 
ment, distraint, or proceeding was barred by the 
period of limitation then in existence, or (2) af¬ 
fect any assessment made, or distraint or proceed¬ 
ing in court begun, before the enactment of this 
Act. 

‘‘Sec. 280. If after the enactment of this Act 
the Commissioner determines that any assessment 
should be made in respect of any income, war- 
profits, or excess-profits tax imposed by the Reve¬ 
nue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918, or the Revenue Act of 1921, 
or by any such Act as amended, the amount which 
should be assessed (whether as deficiency or as 
interest penalty, or other addition to the tax) shall 
be computed as if this Act had not been enacted, 
but the amount so computed shall be assessed, 
collected, and paid in the same manner and sub¬ 
ject to the same provisions and limitations (in¬ 
cluding the provisions in case of delinquency in 
payment after notice and demand) as in the case 
of the taxes imposed by this title, except as other¬ 
wise provided in section 277. 

A. The suit for 1918 taxes was barred under the pro¬ 
visions of Sec. 278(e) (1). 

This is conceded in Governments brief (p. 2) and 
need not be further discussed. 


B. Its suit to recover taxes for the year 1919 was 
barred by the applicable statute of limitations and the 
order of the court below should be affirmed. 

It appears from the tabular arrangement of dates 
above that the five year period of limitation within 
which a proceeding in court to collect taxes for the 
year 1919 had to be brought under Sec. 277(a)(2) of 
the Act of 1924 expired March 11, 1925. Suit was not 
brought until long after that date. The additional 
assessment for which this suit was brought was made 
in May, 1922, and under Sec. 250(d) of the Act of 1921 
as well as the later Act, suit had to be brought within 
five years from filing the return. 

1. The provisions of section 277(d) of the Revenue 

Act of 1924 have no application to assessments 
made before the date of the Act. 

Plaintiff attempts to escape the plain wording of 
277(a) (2) by a resort to Sec. 278(d). 

Under section 277(a) (2) of the Revenue Act of 1924, 
250(d) of the Revenue Act of 1921, as well as Sec. 
250(d) of the Revenue Act of 1918, any suit for col¬ 
lection was required to be brought within five years 
from the date the return was filed. There was no 
provision that if an assessment was made within this 
period, the time to sue would be extended. On June 

2, 1924, the Revenue Act of 1924 was approved, in¬ 
troducing a new provision, and giving assessments of 
taxes a new status, by section 278(d), which provided: 

‘‘Where the assessment of the tax is made 
within the period prescribed in section 277 or in 
this section such tax may be collected by a dis- 
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traint or by a proceeding in court begun within 
six years after the assessment of the tax.*’ 

Upon this section the United States relies as extend¬ 
ing the time within which suit or proceeding was re¬ 
quired to be instituted under Section 277(a) (2) as well 
as the laws in effect at the time the assessment was 
made, and as permitting maintenance of this suit; and 
yet the assessment here involved had been made more 
than two years prior to enactment of this section. Un¬ 
less Sec. 278(d) applies to this assessment and ex¬ 
tends the time within which to sue by six years, the 
present suit is evidently too late and cannot be main¬ 
tained. The court below held the section did not ap¬ 
ply and the suit was barred. 

The plaintiff’s construction of Section 278(d) is 
contrary to the plain wording of this section and the 
related sections of the Act, and to the principle that 
statutes are not to be given a retroactive construction 
unless this is plainly indicated by the language used. 
The proper construction of this section is that as to 
any assessments made after the date of the Act, viz: 
June 2, 1924, a proceeding in Court to collect the 
taxes so assessed may be brought at any time within 
six years after the date of such assessment. This 
construction is the natural meaning of the words “the 
tax”—that is, the tax imposed by this Act. Where 
taxes under prior acts are referred to in the law, the 
Acts imposing taxes are always specifically set out; 
as for example, in Section 277 (a) (2). The words “is 
made” refer to present or future action and are not 
the equivalent of “is or has been made.” 

In order to sustain its right to maintain this suit 
the United States must contend that the section means 




26 


something quite different from what it says, and must 
ask the Court to rewrite the language of the section 
very substantially. 

That the language of Section 278 (d) of the Act of 
1924 does not mean what the government contends it 
to mean, viz: that it applies to assessments made prior 
to its date, as well as to those made afterwards, and 
that the Treasury Department and Congress did not 
believe it meant that is demonstrated by the change 
made in the wording of the corresponding section of 
the Revenue Act of 1926. When that Act was passed, 
there was no longer the reason for making a distinc¬ 
tion between assessments made prior to June 2, 1924, 
and those made afterward. The principal important 
difference which existed with respect to such assess¬ 
ments was that assessments made prior to the date of 
the Revenue Act of 1924 did not carry the right of ap¬ 
peal to the United States Board of Tax Appeals, while 
those made after that date did. Congress desired that 
the provisions of section 278(d) of the Revenue Act of 
1926 should apply to assessments made before the date 
of that act as well as afterward. But the draftsman of 
the section did not consider the language of Sec. 278(d) 
of the Revenue Act of 1924 sufficient to achieve this 
purpose. If the provision in the Act of 1924 had meant 
what the government contends in this case it did mean, 
it would have been sufficient to have reenacted it in that 
language. But, to make that section retroactive, very 
marked changes in the language were thought neces¬ 
sary. We set out in parallel columns the two provi¬ 
sions which deal with exactly the same subject matter, 
italicizing the words added in the Revenue Act of 1926 
for the purpose of giving it an operation upon assess¬ 
ments made prior to its date. 
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Revenue Act of 1924 

‘‘Sec. 278(d) Where 
the assessment of the 


tax 


is made 


within the period pre¬ 
scribed in section 277 or 
in this section, 
such tax may be collected 
by distraint or by a pro¬ 
ceeding in court, 


begun within six years 
after the assessment of 
the tax 


Revenue Act of 1926 

“Sec. 278(d) Where 
the assessment of any in¬ 
come, excess-profits, or 
war profits 
tax 

imposed by this title or by 
prior act of Congress has 
been made 

{whether before or after 
the enactment of this act), 
within the statutory pe¬ 
riod properly applicable 
thereto 

such tax may be collected 
by distraint or by a pro¬ 
ceeding in court, (begun 
before or after the enact¬ 
ment of this Act),\mi only 
if begun (1) mthin six 
years after the assessment 
of the tax 


The government in this case is asking this Court 
to rewrite section 278(d) of the Revenue Act of 1924 
so that it shall read as does section 278(d) of the 
Revenue Act of 1926. That the section of the Act of 
1924 does not mean what the govermnent contends it 
does is shown by the subsequent change. As the Court 
said in United States v. Virginia-Carolina Chemical 
Co,, 163 Fed. 66, 74, 75, in discussing whether a sub¬ 
sequent act of Congress giving persons specially ap¬ 
pointed by the Attorney General as well as the district 
attorneys, the right to appear before Grand Juries 
merely declared the existing law or introduced a 
change; 


‘‘Here we have Congress, after this indictment 
was found, enacting a law authorizing the At¬ 
torney General to do the very thing that was at¬ 
tempted to be done in this case; that is, appoint 
special assistants to the district attorneys to as¬ 
sist them in discharging their duties in grand jury 
proceedings. * • • 

tt* * * Congress understood, that at that 
time only the district attorneys had authority to 
appear before a grand jury, no matter how im¬ 
portant the case may be. 

“Why pass this act, if it was previously the 
law! This question was asked by Mr. Justice 
Strong, in Bath County v. Amy, 13 Wall. 249, 20 
L. Ed. 539, in discussing the ‘eleventh and four¬ 
teenth sections of the Judiciary Act of 1789 (Act 
Sept. 24, 1789, c 20, 1 Stat. 78, 81), where it was 
insisted the power to issue certain writs was given 
by section 11, and wherein by said section 14 that 
power was expressly granted, and he inquires: 

“ ‘Why make this grant if it had been pre¬ 
viously made in the eleventh section!’ ” 

“Had the Attorney General been authorized to 
appoint and commission special assistants to the 
district attorneys, with authority to conduct pro¬ 
ceedings before the grand juries of the country, 
the act of June 30, 1906, would not have been 
passed. There would have been no need for it. 
It seems needless to add that, if the contention 
of counsel for the government as to the law prior 
to the passage of the act of June 30, 1906, is 
correct, that act would be but declaratory thereof, 
and it would in no way affect it. The court, how¬ 
ever, does not agree with counsel for the govern¬ 
ment in the contention that the act of June 30th 
was the law prior to that date • • 

The reasoning applies to this change in Sec. 278(d), 
and the opinion of Congress and of the Treasury ex¬ 
perts who assist Congress was that section 278(d) of 
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the Eevenue Act of 1924 did not mean what govern¬ 
ment counsel contend it means in this case, and this 
is persuasive against their construction. 

2. There is no dear declaration of retroactivity in this 
section sufficient to overcome the presumption 
that a statute is not to be given retroactive effect. 

The language of section 277(d) is that where an 
assessment ^4s made” there shall be an additional 
period of six years to sue which did not exist prior to 
the date of the act. The government contends that 
this applies to every assessment which had been made 
prior to the date of the act and which was in existence 
on June 2, 1924. We contend this section is prospec¬ 
tive only in its application and does not apply to as¬ 
sessments made prior to that date. We rely in part 
on the general principle of law that a statute is never 
to be given a retroactive effect unless clear language 
indicating such an intention is used. This was the 
view taken by the Court below in an able opinion which 
has been widely quoted and relied upon by other 
courts (R. 12, 14). This principle has been recently 
affirmed by the Supreme Court of the United States, 
and applied to the Eevenue Act of 1916 in the case of 
Schwab V, Doyle, 258 U .S. 529, 66 L. Ed. 461; 42 Sup. 
Ct. 391, where the Court said: 

‘‘The initial admonition is that laws are not to 
be considered as applying to cases which arose 
before their passage unless that intention be clear¬ 
ly declared. (Citing cases.) The Comment of 
Story is, ‘retrospective laws are, indeed, generally 
unjust; and, as has been forcibly said, neither ac¬ 
cord with sound legislation nor with the funda¬ 
mental principles of the social compact.’ There 
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is absolute prohibition against them when their 
purpose is punitive; they then being denominated 
ex post facto laws. It is the sense of the situation 
that that which impels prohibition in such case ex¬ 
acts clearness of declaration when burdens are 
imposed upon completed and remote transactions, 
or consequences given to them of which there could 
have been no foresight or contemplation when they 
were designed and consummated. 

The Act of September 8,1916, is within the con- 
denmation. 

There is certainly in it no declaration of retro¬ 
activity, ‘clear, strong and imperative,’ which is 
the conation expressed in United States v, Heth, 
3 Crunch 398, 413; also United States v. Burr, 159 
U. S. 78, 82-83. 

If the absence of such determining declaration 
leaves to the statute a double sense, it is the com¬ 
mand of the cases, that that which rejects retro¬ 
active operation must be selected.” 

See also— Auffmordt v. Basin (1881), 102 U. S. 620. 
U. S. V. Magnolia Petroleum Co,, 72 L. Ed. 264, de¬ 
cided Feb. 20, 1928. 

In U, S, V, St, Louis,,San Francisco & Texas R, R, 
Co,, 270 U. S. 1, 70 L. Ed. 435, the Court held that an 
action in favor of the railroad against the United 
States was not barred by the statute of limitations 
passed after accrual of the cause of action, there being 
nothing in the statute declaring it to have a retroac¬ 
tive effect. 

Had Congress intended Section 278(d) to relate 
back and to apply to assessments previously made and 
in existence at the date of the act, it would certainly 
have used language indicating such an intention. 

That Sec. 278(d) has no retroactive application is 
the view .taken, without further discussion, by R. H. 
Montgomery, a recognized authority on income tax, in 
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‘‘Income Tax Procedure 1925^^ on page 321, where 
he says: 

“Subdivision (d) means that all assessments 
made after the passage of the 1924 law, must be 
either collected by distraint, or suit for collection 
must be started, within six years after assess¬ 
ment.’^ 

Faced with this rule counsel for the government are 
unable to point to any language in the section giving 
it any retroactive application, and in the absence of 
such language it must be held that the statute where it 
uses the term “assessment” in sectoon 278(d) means 
assessments made after passage of the Act, and does 
not refer to something happening or occurring prior 
to passage of the Act. 

3. Any doubt as to the application of section 278(d) 
is set at rest by the provisions of section 278(e) (2) 
which clearly indicate that this section is to l^ve 
no application to assessments made prior to its 
enactment. 

As Congress apparently anticipated that some 
grasping commissioner of internal revenue might at¬ 
tempt to misconstrue the statute so as to make it apply 
to assessments made prior to the date of enactment of 
the Revenue Act of 1924, a special subdivision of 278, 
viz; 278(e), was inserted dealing particularly with 
the effect of that section on the periods for collection 
existing prior to passage of this Act. It will be re¬ 
membered that at the time the Revenue Acts of 1921 
and 1924 were under consideration there was much 
discussion of statutes of repose with respect to taxes, 
and it was desired that business should have some 
definite date on which it could with some assurance dis¬ 
tribute apparent profits to stockholders without fear 


that the Federal government would later claim a large 
part of such earnings as additional taxes. The con¬ 
stant shifting of periods of limitation and the opening 
up of tax liabilities thought to have been closed under 
prior acts were matters of general concern. Section 
278(e), was put into the Act for the sole purpose of 
preventing any retroactive application of that section. 

(a) The language of section 278(e) analyzed. 

Section 278(e) contains two numbered clauses which 
exclude from the operation of the other subsections of 
section 278 two particular classes of cases. The en¬ 
tire section is an excluding section, as is indicated by 
its opening phrase. The first clause provides that 
nothing in the section shall authorize the assessment 
or collection of a tax if at the time of the enactment of 
the Act such assessment or collection was barred by 
the then existing period of limitation. It is under this 
section that the government has conceded in the Court 
below and here that it has no right to maintain its 
action against this defendant for taxes for the year 
1918, as more than five years from the date the return 
was filed had expired when the Revenue Act of 1924 
was passed on June 2, 1924. 

In accordance with accepted canons of statutory con¬ 
struction and conformably to the general principle of 
noscitur a sociis it is to be expected that the second 
clause would deal with the same subject matter, viz: 
the extent to which changes in the periods of limitation 
contained in Section 278 should affect or apply to as¬ 
sessments or proceedings made or occurring prior to 
the date of enactment of the Act but which were not 
actually barred on that date. In accordance with this 
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natural grouping of subject matter subdivision (2) 
provides: 

‘‘(e) This section shall not ♦ • * (2) affect 
any assessment made, or distraint or proceeding 
in court begun, before the enactment of this Act.’’ 

Language could hardly be used which would more 
plainly express the purpose of Congress that the 
changes, and particularly the innovation contained in 
section 278(d) in the perods of limitation, should not 
affect or apply to anything done or happening prior to 
the date of the Act. Not content to rely upon the gen¬ 
eral presumption against retroactivity. Congress de¬ 
sired to make assurance doubly sure against strain¬ 
ing other parts of section 278 beyond their natural 
meaning so as to apply to what had happened prior 
to June 2,1924, and, therefore, added this express pro¬ 
vision. 


(b) “Affect” defined and discussed. 

The government in its brief by citing some defini¬ 
tions from “Words and Phrases” and ingeniously 
paraphrasing the argument of the Court in In re 
McClure, 21 Fed. (2d) 538, argues that the word “af¬ 
fect” appearing in section 278(e) (2) means only that 
“assessments as well as proceedings in court taken 
before June 2, 1924, are in no way invalidated or 
disturbed.” 

We venture the suggestion that without this brief 
• such a meaning would never occur to a person reading 
over the whole of section 278. If “affect” means what 
they contend for, it deprives the whole of clause 2 of 
section 278(e) of any meaning or application. 
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The word ‘‘affect’’ means among other things “to 
act upon; to produce an effect or change upon.’’ 
Candiff v. City of New York, 4 E. D. Smith, 430; Clark 
V. Riddle, 101 la. 270, 70 N. W. 207, 211; Sacramento 
Terminal Co. v. McDougal, 19 Cal. App. 561. 

Its particular meaning in this instance, however, is 
to be determined not by selecting one of its several 
general or dictionary definitions which may be favor¬ 
able to the contention advanced, but by consideration 
of the subject matter of section 278. There is nothing 
in section 278, from the first word to the last, which 
could in any possible way invalidate or disturb an as¬ 
sessment properly made prior to June 2, 1924. Noth¬ 
ing in section 278 deals with the method of making as¬ 
sessments or their validity, or suggests as to assess¬ 
ments made in the future that they would be in any re¬ 
spect invalidated or disturbed by anything in the sec¬ 
tion. The entire section deals solely with the times 
within which an assessment must be made or proceed¬ 
ing for collection of the tax instituted either in court 
or by distraint. 

Paragraphs (a) (b), and (c) of section 278 are quite 
similar to the provisions of section 250(d) of the Rev¬ 
enue Act of 1921, and would have applied to the ma¬ 
jority of assessments made before the Act of June 2, 
1924, under the law they effect. Paragraph (d), how¬ 
ever, introduces a new provision, different from that 
contained in any prior revenue act, and, if applicable, 
might affect assessments made under prior acts, in 
that it would extend the period within which a proceed¬ 
ing or suit for collection of tax might be instituted to 
six years from the date of such assessment. This is 
the only respect in which Sec. 278, or any part of it, 
could have any relation to assessments made prior to 
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the date of the Act, and that it should not have this 
result is the only sensible meaning which can be at 
tached to clause 2 of section 278(e). If this meaning 
is not given to the clause, and it means what the gov¬ 
ernment says it means, viz: that nothing in section 278 
can invalidate or disturb assessments made before 
June 2, 1924, then clause (2) has no meaning what¬ 
ever, because there is nothing in section 278 which 
would invalidate or disturb such assessments. It is a 
cardinal rule of construction that every clause and 
word in the statute must be given a meaning, if that is 
possible, and that no construction may be adopted 
which deprives any part of a statute of a meaning. 

(c) The legislative history of this subdivision confirms 

this interpretation. 

If the Court should be of opinion that the govern¬ 
ment’s argument raises a doubt as to the meaning of 
the statute, then resort may be had to the debates and 
congressional committee reports made while this sec¬ 
tion was under consideration. In view of Bitms v. 
Z7. 8., 194 U. S. 486, 495; Pennsylvania Railroad Co. 
V. International Coed Co., 230 U. S. 184,198,199; U. 8. 
V. Coca-Cola Co., 241 U. S. 265, 281, and U. 8. v. 8t. 
P. M. S M. Ry. Co., 247 U. S. 310, 318, we will confine 
the reference to the reports of the committees of the 
Senate and House and to the explanatory statements 
made by the parties in charge of the bill during its 
passage, although these are entirely consistent with 
the statement of Mr. Gregg, Treasury Department 
legislative expert, later general counsel of the Bureau 
of Internal Revenue, made before the committee. (See 
hearings before Committee on Finance U, S. Senate, 
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68th Congress, 1st Session, H. R. 6715, March 7, to 
April 8, 1924, p. 52) see also U, S. v. Why el, 19 Fed. 
(2d), 260. 

In the report of the Ways and Means Committee, Mr. 
Green, chairman of the committee, in explanation of 
section 278(e) said; 

‘‘This subdivision prevents the extension of the 
section to assessments or proceedings already 
barred by the existing law, or to assessments or 
proceedings begun under the existing law.’’ 

Report No. 179 House of Representatives, 68th 
Congress, 1st Session, p. 26. 

The language of section 278(e) was slightly revised 
by the Senate so as to read as it now appears in the 
law. On April 10, 1924, Senator Smoot reported the 
bill from the Committee on Finance to the Senate, and 
said in his report. No. 398, of the Senate, 68th Con¬ 
gress, 1st Session, p. 32— 

“Section 278(e): 

“This subdivision has been rewritten to make it 
clear that the section does not extend to assess¬ 
ments or distraint proceedings already barred by 
the existing law, or to assessments or distraint 
proceedings already begun under the existing 
law,** (Italics supplied.) 

After a conference Mr. Green, of the Committee on 
Conference, reported to the House with regard to sec¬ 
tion 278(e), as redrafted by the Senate— 

“The Senate amendment rewords these sub¬ 
divisions in order to make it clear that the section 
does not extend to assessments, distraints or pro¬ 
ceedings already barred by the existing law, or to 
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assessments or proceedings already made or be¬ 
gun under the existing law before the enactment 
of this Act; and the House recedes;’’ 

House Report No. 844, 68th Congress, 1st Ses¬ 
sion, p. 24— 

To apply the last mentioned quotation to this case 
the purpose of this subdivision was ‘‘to make it clear 
that the section does not extend • * * to assess¬ 
ments • * • already made * * * under the ex¬ 
isting law before the enactment of this Act.” That is 
exactly the situation presented in this case, and exactly 
the meaning contended for by the defendant. 

4. Authorities which have passed upon this question 

cited and discussed. 

The well reasoned opinion of the Court below in 
this case has been widely quoted and relied upon, and 
it has been cited and the conclusion reached has been 
followed in the following cases: U, 8. v, Whyel, 19 
Fed. (2d) 260; Wilhelm S Co, v, Heiner, Collector, 21 
Fed. (2d) 463. (Both of these cases are now pending 
on appeal in the Circuit Court of Appeals for the 3rd 
Circuit); Brownfield-Canty Carpet Co, v, Rasmuss&n, 
U. S. District Court for the District of Montana, de¬ 
cided July 22, 1927, not reported. As these cases all 
follow the view taken by the Court below it is not 
necessary to discuss them further. 

In only two cases in which the question has been 
squarely presented has the contrary view been taken. 
There have been some other cases in which a some¬ 
what similar question has been involved, but in which 
the facts are such that the precise question presented 
in this case has not been before the Court. These 
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cases are U, S. v. Pann, where the suit for the year 
1919 was filed within five years; and Florsheim Dry 
Goods Co, V, U, S,, D. C. Western District of Louisiana, 
decided February 4, 1928, which was a suit for refund 
of taxes by taxpayer involving an agreement extending 
the period for assessment, which was made within the 
period agreed upon; U, 8. v. Crooks, et al,, 18 Fed. 
(2d) 449, where the assessment was made after the 
date of the Kevenue Act of 1924. 

The two cases supporting the government’s conten¬ 
tion are the cases of TJ, 8, v, Russell, et al,, and In re 
McClure, cited in the government’s brief. 

In U, 8, V, Russell, et al,, 22 Fed. (2d) 249, in which 
petition for certiorari was granted by the Supreme 
Court of the United States, on March 12, 1928, the 
Circuit Court of Appeals in its opinion ignores sec¬ 
tion 278(e) (2), and only discusses section 278(e) (1), 
which admittedly had no application to the facts of 
the case. The Court seems to proceed on the assump¬ 
tion that section 278(e) (2) means exactly the same 
as section 278(e) (1). The reasoning of the opinion 
is not sufficiently clear or precise to warrant further 
discussion. 

The other decision in support of the government’s 
contention is In re McClure, 21 Fed. (2d) 539. It is 
from this opinion that the government derives its ar¬ 
gument, discussed above, that ‘‘affect” means to in¬ 
validate or disturb a prior assessment. Judge Sibley 
says— 

“If an assessment had been made prior to June 
2,1924, it shall not be affected by the new statute; 
that is to say, it shall be no better and no worse 
as an assessment, and, if a distraint or suit has 
been begun before that date, it also shall be un¬ 
affected by the limitations of the new statute.” 


This reasoning has an apparent plausibility which 
depends entirely, however, upon substituting the words 
‘Hhe new statute’’ for the words of section 278(e) 
‘‘this section.” There are certain provisions in the 
statute as a whole which might conceivably affect an 
assessment as to its validity. But section 278(e) is 
limited to the effect of “this section,” to wit. Sec. 278, 
upon assessments, and there is nothing in “this sec¬ 
tion” which could by any stretch of the imagination 
bear on the validity of an assessment, or make it any 
better or worse, the section being limited to the periods 
of time within which assessments must be made, or 
suits or proceedings for collection begun. Where the 
proper words appearing in Sec. 278(e) (2) are substi¬ 
tuted for the broad language of Judge Sibley, his rea¬ 
soning loses all of its force, and his conclusion, it is 
submitted, which was made in a bankruptcy case, and 
apparently without an adequate presentation of the 
legislative history and other relevant provisions of the 
statute, is clearly erroneous. 

III. 

THE COURT BELOW ERRED IN ITS ORDER OF 
JULY 26, 1927, IN HOLDING THAT INTER¬ 
EST AT THE RATE OF SIX PER CENT IS 
DUE FROM THE 15TH DAY OF MARCH, 1921, 
UPON THE TAXES FOR WHICH DEFEN¬ 
DANT WAS HELD TO BE LIABLE. 

The Court’s order of July 26, 1927 (R. 21) allows 
interest in addition to the tax at the rate of six per 
centum per annum from the 15th day of March, 1921. 
This was the date the return for the year 1920 was 
due under the provisions of the Revenue Act of 1918. 
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A return as required was filed at that time. The bill 
alleges that in February, 1925, an additional tax was 
assessed against the Bristol Oil & Gas Company (Bill 
of Complaint, par. XVIII, R. 6). There is no allega¬ 
tion in the bill that there was any notice or demand 
by the collector upon the corporation for payment of 
the additional tax, nor was any proof of this fact in¬ 
troduced at the hearing. There is, therefore, no statu¬ 
tory or other authority for allowing interest on the 
amount for which defendant was held liable by the 
Court below from the 15th day of March, 1921. 

This tax was imposed under the provisions of the 
Revenue Act of 1918. That Act contained no provi¬ 
sion for the addition of interest at the rate of one- 
half of one per cent per month on deficiencies in tax. 
Sec. 250(b) of that Act provided that if there was an 
understatement due to good faith there should be no 
penalty. If due to negligence a penalty of 5 per cent 
plus 1 per cent a month interest. Sec. 250(e) applied 
only after notice and demand and where claims in 
abatement were filed. There is no allegation or proof 
here that the understatement was due to negligence 
and it is presumed to be hona fide. 

A provision was made for interest in section 250(b) 
of the Revenue Act of 1921 and section 274(f) of the 
Revenue Act of 1924 of per cent per month on 
deficiencies. These sections apply only to assessments 
of deficiencies of taxes imposed by those acts. They 
were so interpreted by the Commissioner of Internal 
Revenue in a ruling issued by him, IT :1847, Cumula¬ 
tive Bulletin of Internal Revenue Rulings II-2, page 
227, which states: 

‘‘The provisions of section 250(b) of the Rev¬ 
enue Act of 1921, relative to the addition of in- 
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terest at the rate of one-half of 1 per cent a month 
in case of underpayments of tax, apply only to 
returns rendered under the Revenue Act of 1921. 
The earliest returns under this Act are returns 
for the calendar year 1921 or for any fiscal year 
ending during such calendar year. 

‘‘No provision is made for the addition of in¬ 
terest at the rate of one-half of 1 per cent a month 
in the case of underpayments of tax on returns 
rendered under the Revenue Act of 1918.^’ 

There are provisions in the Revenue Act of 1926, 
the effective date of which is February 26, which deal 
with allowance of interest on assessments made under 
the Revenue Act of 1918. But none of these sections 
apply to this particular case. 

Section 283(d) provides that “in the case of any 

assessment made after the enactment of this Act in 

respect of a tax imposed by any Act of Congress 

prior to November 23, 1921, interest’’ shall be paid 

at SIX per cent as part of the tax. This section does 

not apply to the present case because, as appears from 

the bill of complaint, the assessment of these taxes 

for the year 1920 was made in February, 1925 (R. 6), 

which was before enactment of the Revenue Act of 
% 

1926, and not afterward. 

Section 283(h) provides that in cases within the 
scope of subdivisions (e), (f), and (g) interest on as¬ 
sessments shall be added at the rate of six per cent 
per annum “from the date of the enactment of this 
Act up to the date of notice and demand from the 
collector.” 

But the scope of sections (e), (f), and (g) is “any 
deficiency in any income, war profits or excess profits 
tax imposed by the Revenue Act of 1916, the Revenue 
Act of 1917, the Revenue Act of 1918, the Revenue 
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Act of 1921, or by any such act as amended’’ assessed 
before June 3,1924, or not paid in full before the date 
of the Revenue Act of 1926. 

The assessment in this case, was made in February, 
1925, and is not covered by this section. 

There is no provision in the Revenue Act of 1918 
for interest on deficiencies, and under Sec. 250(b) of 
that Act deficiencies do not become due until notice 
and demand by the collector. While the provisions 
of the Revenue Act of 1926 deal with certain cases 
where interest may be collected on deficiencies under 
the Revenue Act of 1918, it does not deal with a case 
such as this, viz: where the assessment was made 
after June 3, 1924, and before February 26, 1926, the 
date of the enactment of the Revenue Act of 1926. 
As there is no statutory authority for the allowance 
of interest in this case and no notice and demand for 
the deficiency fixing the date it became due the Court 
below erred in allowing interest from the 15th day 
of March, 1921, or in allowing any interest whatever, 
except on the judgment itself from its date against 
the defendant. 


For the foregoing reasons the order of the Court 
below dismissing the bill, so far as it related to taxes 
for the years 1918 and 1919, should be affirmed, and 
the action of the Court below in overruling the motion 
to dismiss, so far as it related to the claim' for taxes 
for the year 1920, and in entering the final decree 
against defendant for the amount of such taxes should 
be reversed. 

Respectfully submitted, 

Charles Wabren, 

Jesse C. Adkins, 

Frank F. Nesbit, 

Attorneys for Godfrey L, Ccibot. 
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I 

EQUITY HAS JURISDICTION IN THIS CASE 

The statement (Appellee’s Brief, Page 5), that 
equity has jurisdiction grounded upon the fact that 
there are assets of the corporation in the stock¬ 
holder’s possession, and that there is no adequate 
remedy at law against the stockholders, is too nar¬ 
row. The jurisdiction may as well be predicated 
upon a lack of remedy against the property, or 
upon the nature of the right to be enforced. If 
that right is equitable it may be enforced in equity. 
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The purpose of obtaining a judgment at law is to 
secure that which an unsecured creditor has not— 
an interest in the corporate property. Even the 
Appellee admits that where ‘‘it is sought by equi¬ 
table processes to reach equitable interests of the 
debtor’’ a suit may be maintained. (Appellee’s 
Brief, Page 16.) 

In the instant case the creditor, though having 
no judgment, has an equitable interest in the prop¬ 
erty: 

(1) It has a lien 

The Appellee alleges that the tax was “duly as¬ 
sessed.” Due assessment includes certification to 
the Collector. The time of the receipt of the as¬ 
sessment list by the Collector and the demand by 
him relates only to the time at which the lien at¬ 
taches—^not to its existence and validity. The time 
when the lien attached is immaterial here, for no 
intervening rights are involved. The assessment 
was duly made long before this bill was filed. 

At least the United States has a right to a lien 
which can not and could not at the tiihe of the as¬ 
sessment be made effective by distraint, for the 
J^rupei^y to which it might attach had been 
feired. The aid of equity is and was necessal*y to 
'make this lien effective. An unsecured creditor has 
he such right. 

‘(2) Uttdel: the laW of West Virginia a^ts of the eorpiCta- 
tlim are oxt^ressly made a tiust fund for the pay¬ 
ment of creditors 

Section 56 of Chapter 53 of the West Virginia 
Code of 1916 (Ch. 96, Acts of 1882; Ch. 3, Acts of 
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1903) in providing the manner in which a, corpora-, 
tion may be voluntarily dissolved (being the section 
under which the dissolution in this case occurred), 
prescribes that ‘‘the stockholders shall cause ample 
funds and assets to be set apart either in the hands 
of trustees or otherwise, to secure the paypient of all 
debts and liabilities of the corporation, and any 
creditor who supposes his claim not to be suffi¬ 
ciently secured thereby, whether such claim be then 
due or thereafter to become due, may, on bill in 
chancery, if sufficient cause therefore be shown, 
obtain an injunction to prevent the distribution of 
the capital and a decree against any stockholder for 
the amount of the capital received by him;•and if 
necessary or proper in the case, the Court may ap¬ 
point a receiver to take charge of and administer 
the property and the assets of the corporation.” 
In commenting on this section the Supreme Court 
of Appeals of West Virginia said in the case of 
Bonnally v. Heamdon, 23 S. E. 647,648: 

* * * Upon the dissolution of the 
Bank of Huntington, the rights of its credi¬ 
tors became fixed. They were entitled to 
have the assets of the bank sold and the pror 
ceeds appUed in payment of their claims, and, 
to- that end, to have trustees or a receive^ 
appointed, if necessary; for a court of equity, 
which never allows a trust to fail for the 
want of a trustee, would see to the execution 
of the trust, although by the dissolution of 
the corporation the legal title to its property 
may have been changed, f ♦ ♦ (At 
Page ^a) 
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Under this section federal Courts of equity 
have jurisdiction. 

Briggs v. Traders Company, 145 Fed. 254. 

Stevens v. Empire Casualty Company, 180 
Fed. 283, 287. 

(1) The federal statutes recognize that the remedies pro¬ 
vided in the case of an ordinary creditor may not 
be sufficient in the case of the collection of Meral 
taxes and, therefore, conferred upon the federal 
Courts jurisdiction to enter any decree which may 
be necessary or appropriate to enforce ” the collec¬ 
tion of taxes 

Revenue Act of 1924, Section 1025 (b) 
(Ch. 234, 43 Stat. 253, 348). 

Revenue Act of 1921, Section 1310 (b) 
(Ch. 136, 42 Stat. 227, 311). 

Revenue Act of 1918, Section 1318 (Ch. 
18, 40 Stat. 1057,1148). 

Certainly in the case at bar the decree entered by 
the lower Court is both necessary and appropriate, 
necessary because it is admitted that the Govern¬ 
ment can not collect its tax from the corporation by 
any judgment at law; appropriate because the lia¬ 
bility of the taxpayer is admitted (unless barred by 
limitation), and this defendant does not deny his 
liability but objects merely to the procedure 
adopted by the Government to enforce that lia¬ 
bility. 

(4) The cases relied on by the defendant to show a lack 
of jurisdiction unless a judgment is obtained do not 
involve claims for taxes 

Such claims differ from unliquidated claims 
whether for open accounts or penalties and closely 
approximate judgment claims. The assessment of 
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the tax was prima facie correct, and while not con¬ 
clusive as a judgment would be, nevertheless im¬ 
posed at the time the assessment in question was 
made a requirement that it be paid before it could 
be disputed. It formed the basis for an enforced 
payment and thus gave the Government an interest 
in the property similar at least to that given a con¬ 
tract creditor by his judgment. The assessment 
establishes the Government’s legal right and the 
amount of it.” (Appellee’s Brief, Page 17.) 

But the defendant complains that the corporation 
being the proper party to dispute the tax is not 
permitted in this proceeding to do so. (Brief, 
Page 12.) Doubtless this defendant being the sole 
stockholder is not any more handicapped in defend¬ 
ing this suit by a lack of knowledge of the corporate 
affairs than he is by the law which permits him to 
dispute the corporate liability even to the extent of 
pleading on its behalf the bar to the statute of limit¬ 
ations. However, if the corporation can be sued 
and if the defendant deems his rights jeopardized 
by the absence of the corporation as a party to this 
litigation he should, and could have, brought that 
party in. A decree against the corporation would 
be just as binding in other jurisdictions as a judg¬ 
ment would be. The argument, therefore, really 
amounts to the contention that the corporation is 
a necessary and indispensable party to this suit— 
a point not made in the Court below. This conten¬ 
tion can not be sustained, for while the statutes of 
West Virginia under which the corporation was 
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formed and dissolved, and under which this de¬ 
fendant’s rights and liabilities as a stockholder 
arise, permit they do not require a judgment at law 
as a condition precedent to a creditor’s right to 
proceed in equity against the stockholder. 

II 

THE APPELLEE HAS MISCONSTBUEB SECTION 278 (d> OF 

THE BEVENUE ACT OF 1924 

Section 278 is a part of a subtitle of the Act re¬ 
lating to the ‘^period of limitation upon assessment 
and collection of the tax.” By its title it relates to 
two subjects and the subject involved in this case 
is the collection of the tax, not its assessment. 

Section 277 (a) (2) does not bar this suit, for 
that section relates to assessments and to suits with¬ 
out assessments such as are permitted under the 
doctrine of Dollar Savings Bank v. United States, 
19 Wall. 227. To limit a suit after assessment by 
the period prescribed in Section 277 (a) (2) is tq 
nullify Section 278 (d). 

Section 278 (d) is a section imposing a limitation 
upon the Government’s right to collect its taxes 
and, therefore, should not be construed, so as to re¬ 
strict the Government further than is necessary by 
virtue of the express and clear words of the statute. 

Statutes of limitation sought to be applied to bar 
rights of the Government must receive a strict cobt 
struction in favor of the Government.” 

E. /. du Pont de Nemours v. Davis, 264 
U. S. 456; 

U. S. V. St. Paul, M. d M. By. Co., 347 
U. S. 310, 313. 


* 

While true that the phrase ‘‘is made’’ relates to 
the present or future and in sense relates to ^‘ac¬ 
tion” (Appellee’s Brief, Page 25), in another and 
equally usual sense it relates to the result of a past 
action to an existing status or condition. An assess¬ 
ment “is made’’ by the act of the Commissioner in 
V placing the amount on the assessment list and certi¬ 
fying that list to the Collector; but that act having 
been done the assessment forever thereafter “is 
made”; by the act of creation the assessment “is 
made” and becomes one which at any future time is 
properly described as an assessment which “is 
made.” 

Section 278 (d) in describing the assessment 
which furnishes the starting point for the statute of 
limitations on collections as one which “is made” 
refers not to the act of making the assessment 
but to its condition or status. The statute is not 
limiting or permitting the act of assessing but is 
describing the beginning point of the period for 
collection. It defines that point as the ‘ ‘ assessment ’ ’ 
in every case where there is such an assessment 
made within (not. under) the various periods pro¬ 
vided for making assessments. In other words. 
Section 278 (d) does not “affect” the assessment 
in any way, but merely fixes a period for collection 
and describes the beginning point of that period 
as the assessment of a tax properly assessed. Even 
if the rule against construing a statute to have a 
retroactive operation applies to a statute which 
refers to a past event but does not give that event 
any additional or changed force the construction 
contended for by the Government does not come 
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within the rule, for under that construction the 
section is made to refer to a condition existing at 
or after the passage of the Act in limiting a future 
right to collect taxes. 

That the Congress which passed the Revenue Act 
of 1924 did not intend Section 278 (d) to select an 
assessment previously made as the starting point of 
the period limiting the collection of taxes is hardly 
shown by the fact that a succeeding Congress ex¬ 
pressly made such an assessment the starting point 
of a period limiting the collection of taxes in a later 
Act. Penn MuttuH Life Ins. Co. v. Lederer, 252 
U.S. 523, 537. 

A change of language in a subsequent Act may 
show— 

1. A change of legislative intent (Shwab v. 
Doyle, 258 U. S. 529) ; 

2. A purpose to elucidate the former Act {John¬ 
son V. So. P. R. R. Co., 196 XJ. S. 1) ; or 

3. Doubt as to the correct construction of the pre¬ 
vious Act (U. S. V. Field, 255 U. S. 257). 

Since it may show so many things, it is not even 
‘‘persuasive’’ of any particular thing. 

The construction given to Section 278 (d) by the 
Appellee is not supported by Section 278 (e) (2), as 
is shown by the Government’s argument in the main 
brief. Section 278 (e) (2) when given the construc¬ 
tion placed upon it by the Government is not de¬ 
prived of its force, for Section 278 (b) and (c) both 
“affect” assessments and the making of them. 
They change the formal steps necessarily taken, in 
making assessments. For instance, they do not re¬ 
quire the thirty days’ notice and opportunity to be 
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heard previously required by Section 250 (d) of the 
Revenue Act of 1921. Assessments made prior to 
the Act of 1924, and not in conformity with the 
statutory provisions existing at the time they were 
made, are not validated although conforming to the 
requirements of Section 278. 

On the other hand, clearly the taxpayer’s con¬ 
struction of Section 278 (e) (2) does deprive 278 
(e) (1) of all force. If subdivision (e) (2) is in¬ 
terpreted as excepting from the operation of the six 
year collection provision all assessments made prior 
to the enactment of the Revenue Act of 1924, then 
I it was useless for Congress to enact subdivision (e) 
(1) which expected only assessments which were 
barred at the date of the enactment. The purpose 
of Section 278 (e) was to maintain the status as it 
existed on Jime 2,1924. 

Section 278 (d) contains the broad provision that 
where a tax is assessed it may be collected by suit 
or distraint within six years after the date of as¬ 
sessment. Under it, if unqualified, all assessments 
outstanding and imcollected on June 2,1924, which 
had been made during the previous six years could 
have been collected by suit or distraint although such 
collection was barred prior to the enactment of the 
Revenue Act of 1924. The purpose of subdivision 
(e) was not to revive taxes barred before the Act 
was passed but was to preserve rights then existing. 

Not only does the taxpayer’s construction de¬ 
prive Section 278 (e) (1) of all force but also it 
gives rise in practical operation to the absurd re¬ 
sult of defeating the tax by the diligence of the 
Government’s officers. If the Commissioner of In- 
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temal Bevenue had been diligent and made the 
assessment before June 2, 1924, the Commissioner 
would not have six years in which to commence an 
action to coUect the tax under Section 278 (d), but 
if the Commissioner had been less diligent and had 
made the assessment after June 2, 1924, he woyld 
have six years in which to commence the action., 
United States v. Crooks et cd,, 18 F. (2d) 449, cer. 
den. 48 Sup. Ct. Rep. 29. 

The legislative history of the Act, as well as good 
sense, suggests the purpose and meaning of Sectioi^ 
278 (e). The first clause protects the taxpayer 
against the assesment and collection of taxes pre¬ 
viously barred, while the second clause protects tbo 
Government in the assessment and collection of 
taxes not barred. 

Ill 

THE COUBT’S ALLOWANCE OF INTEREST BY WAY OF 
DAMAGES FOB DE^iAY PAYING TNE TAX WAS 
PBOPEB 

Billings v. U. S.j 232 U. S. 261. 

Cochran y. Schelly 107 XT. S. 625, 

BespectfuUy sofemitted. 

PEyTQl^ GobpqNji 
United States Attorniey. 

Leo a. Rover, 

U. S. Attorney, 

C. M. Charest, 

General Counsel, 

Bureem of Internal Revenm, 

T. H. Lewis, Jr., 

Special Attorney, 

Bnr^y, of Jntenj^ B^enu^, 

Qf 


O 




